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Current Topics. 

Since the decision of the Supreme Court of 
the United States in the case of Warner 
against the Searle & Hereth Company, the 
need of a new trade mark law has become im- 
perative. The decision in the case referred to| 
is that the national registration of trade-marks | 
is worthless, except in cases where it is used) 
in foreign commerce or in trade with the In-| 
dian tribes. Thus the existing trade-mark | 
law is rendered of no force or effect. It has 
been pointed out that this decision has really 
done nothing to destroy an owner’s property | 
in his trade-mark, and that there is nothing to 
prevent a man from registering his patent in 
each of the States and suing infringers in the| 
courts of the State in which they reside, for 
even without registration the owner can re- 
cover in the State courts if he can prove own- 
ership. This, while technically true, does not 
relieve the trade-mark owner of the necessity 
of registering his trade-mark in every State, a 
great hardship and particularly so in the case} 
of a foreign manufacturer. The cost of such | 
registration would be very considerable, and 
that of litigation in every State for infringe- | 
ment practically prohibitive. The mercantile | 
organizations of the large cities are now agi- 
tating for the passage of a law by the next | 
Congress which will afford adequate protec- | 


of both legal and mercantile associations; it 
provides for the Federal protection of trade- 
marks used in interstate commerce. The 
piracy of manufactured articles in the State 
in which they are manufactured, it is believed, 
is so small as to be practically a negligible 
quantity ; at all events it cannot be reached by 
Federal enactment and can be easily attended 
to by the courts of the State in which the of- 
fense occurs. 





Russia’s action in sinking the merchantmen 
of neutral nations, instead of capturing and 
taking them before prize courts, has aroused 
the various governments interested, and vigor- 
ous protests have been made, with the prob- 
ability that the offending nation will be com- 
pelled to pay very large damages for thus run- 
ning amuck amongst the shipping of the 
Orient. Seizures, of course, are to be ex- 
| pected, but there would seem to be no warrant 
'in precedent for the precipitate action taken 
'in the case of the Knight Commander, a 
British ship destroyed off the coast of Japan. 
|No doubt part of the cargo was contraband, 
although the greater part of it was not, but 
,| the ship having been sent to the bottom, no 
|inquiry is now possible. The position of own- 
love and underwriters with regard to non-con- 
‘traband i is a peculiarly hard one. They have 
|no means of preventing contraband cargo from 
| being shipped in the same vessel with their 
| goods, and may at any moment suffer large 
| loss if the Russians be allowed to capture and 
sink neutral steamers as they please. It is 
clear that the rules of contraband and the posi- 
tion of neutrals require new and authoritative 
definition, for the size of modern steamships 
|and the varied nature of their cargoes make 
|old customs and rules obsolete. It seems al- 
together probable that one of the results of the 
present war between Japan and Russia will be 
‘the holding of an international conference of 
the maritime nations with a view of more 
| clearly defining the rights of neutrals and those 
‘of nations at war. 





tion to owners of trade-marks. A bill to) 

remedy the condition referred to was intro- | 

duced just before the adjournment of the last} From an unusually careful and searching 

session of Congress, but too late for passage. estimate of Alton B. Parker, the Democratic 

It will be introduced when Congress assembles. | nominee for President of the United States, 

The bill is understood to have the endorsement | written by James Creelman, and published in 
Vou. LXVI.—No. 8. 
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the August issue of the American Monthly| binding. Held, upon the evidence, that the 


Review of Reviews, the following is extracted : 


“The Chief Judge of the Court of Appeals of New 
York is a man of impressive stature and handsome 
appearance. He is six feet tall, weighs one hundred 
and ninety-six pounds, and has the proportions of 
an athlete. He was fifty-two years old on May 14. 
He has a large head and the face of a country-bred 
gentleman — strong, fresh-colored, and unwrinkled. 
There is a singular suggestion of power, courage, 
and good nature in his personality. The eyes are 
large, brown, and luminous—sincere and direct. 
The nose is aquiline, the jaws large and curved, and 
the chin round and massive. The teeth are big and 
white, the lower lip heavy and protruding, and the 


thick mustache coarse and tawny. The judge has a} 


wide, high forehead. The top head indicates pene- 
tration, energy, benevolence, reverence, and firmness. 
The hair is reddish-brown. It is a head devoid of 
eccentricity in its lines—full, even, symmetrical. 
There is a simple, unpretending dignity about the 
man that fits his massive physique and easy, upright 
carriage. He is sober, sincere, unselfish, decent. 
Men in every walk of hie turn to him instinctively 
with confidence. There is neither exaggeration nor 
self-consciousness in his speech or manner. He does 
not boast. He has a hearty scorn for heroics. Firm 
in spirit, even-tempered, charitable in his judgments 
of others, loyal in friendship, loving work for its 
own sake, seeing in law only the means of justice 
and order, he unites the virilities and the sobrieties 
in his strong, modest character. He has, too, a native 
sense of humor that will never permit him to become 
pompous. Judge Parker may be said to be a man 
free from eccentricities unless intelfectual integrity 
and a sound moral imagination are to be considered 
abnormal in an age of weak demagoguery. He listens 
well, patiently searches for facts, makes up his mind 
slowly, and aims at general and permanent rather 
than particular or temporary results.” 


Apropos of dictionaries and digests as 
repositories of humor, we find in the Cen- 
tury Dictionary, under the word “ Question,” 
this specimen: “To pop the question — 
see Pop.” In Vol. 4, Danforth’s Digest of the 
Court of Appeals Reports, by Murray, under 
“ Poor Law,” we note this specimen: “ For 
‘poor law’ generally, see the Miscellaneous 
Reports, seriatim.” And yet there is consider- 
able truth in this humorous reference. In 
Vol. 4 of Danforth’s Digest, under the title 
“Associations,” appears this abstract: “A com- 
mittee of an association: formed by members 
of a military company made a contract with 
a member for the preparation of a souvenir 
book, who contracted with the plaintiff for the 





committee had no authority to ‘ bind ’ the asso- 
ciation.”— Stikeman v. Flack, 175 N. Y., 512, 
reversing 58 App. Div., 277, upon the dissent- 
ing opinion of Ingraham, J., in the court 


below. 
—_———¢——— 


THE NEGRO BEFORE THE SUPREME 
COURT. 

The decisions of the Supreme Court of the United 
States with reference to negroes form an interesting 
exposition of principles of constitutional law and 
have gone far towards determining the position of 
the federal government regarding one of the most 
serious problems that since the formation of our 
national government have confronted the American 
people, the continued gravity of which seems to be 
scarcely lessened now that nearly half a century has 
passed since the beginning of the Civil War, among 
the causes of which the negroes were the principal 
factor. Like the problems of poverty, intemperance, 
vice, the varied forms of socialism, and other condi- 
tions that have existed in different aspects since the 
dawn of civilization, the so-called negro problem 
seems to be incapable of an ultimate radical solution. 
Those who have considered it most carefully seem to 
have reached the conclusion, that constitutional and 
legislative enactments designed to protect and help 
the negro, have had but little efficacy, and in. some 
respects have been a positive disadvantage. The hope 
now is that present conditions may be gradually 
ameliorated through the diffusion of intelligence, of 
higher moral ideas, and a spirit of industry and 
thrift among the colored people through channels 
which will reach them as individuals, rather than 
collectively as a distinct race. The world has come 
to realize that equality between negroes and 
caucasians cannot be created by legislation, and that 
the negroes position as one of inferiority, of equality, 
or of superiority will depend upon what he is or 
may make of himself, and not upon any artificial or 
Civic condition or status which a statute may impose 
or confer. That the sentiments of our people as a 
nation towards the colored race at different periods 
of our national history have fluctuated radically can- 
not be doubted. Notwithstanding constitutional pro- 
visions and amendments and congressional enact- 
ments, these fluctuations in a marked degree are 
registered in the decisions of the Federal Supreme 
Court. Indeed the course of decisions of that court 
on this subject form an interesting and instructive 
illustration of the fundamental truth, that it is use- 
less for the statesman of one epoch, however patriotic, 
wise or far-seeing he may be, to attempt to regulate, 
or to circutnscribe the political activities of future 
generations. In theory our federal Constitution, ex- 


cept as it has been amended, still remains as it was 
when it was adopted; but in fact it has been so re- 
tricted in some directions, and so extended in others 
by statutes and judicial constructions that have re- 
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sponded to changing conditions that if its framers 
could compare the original draft with the real Con- 
stitution as it exists to-day in the recorded decisions 
of 194 volumes of the reports of the Supreme Court, 
they would find the formal provisions into which 
they sought to garner the results of the revolution 
so moulded and shaped to meet changing conditions, 
increasing population, a vastly extended empire, then 
tundreamed of social and industrial problems and 
developments, that they would recognize but little of 
their work in those fundamental constitutional prin- 
ciples which form the present basis of our national 
government. The real Constitution of this country, 
like that of England, is a labyrinth of the decisions of 
the courts rather than the document called the Con- 
stitution. No nation, no era or age, can place limita- 
tions upon the future. Out of the past progress in 
material, physical, industrial, social, intellectual, 
moral and spiritual realms is forever being evolved. 
“Humanity sweeps onward.” 

It was sixty-seven years after the adoption of the 
federal Constitution before the Supreme Court made 
any decision of importance with reference to the 
civil status or rights of the negro. In 1857, in the 
case of Dred Scott v. Sanford (19 How. 393), the 
court made a decision that shocked the conscience of 
the people in the then free States in a way not to be 
quieted until the fury of the Civil War was abated. 
In that case a majority of the court decided that the 
negro slaves and their descendants had no civil 
rights, that they were not and could not become citi- 
zens of the United States or maintain an action in 
the federal courts, that the States could not make 
them citizens of the United States, that they were 
property in the fullest sense of that term, that con- 
gress under the Constitution had no right to acquire 
territory to be held as a colony to be governed by the 
general government at its will and pleasure, that if 
the general government acquired territory by con- 
quest or by treaty, it had the power to establish a 
territorial government for the territory so acquired, 
but that under the Constitution, congress had no 
power to prohibit slavery in such territory. In the 
leading opinion delivered by Chief Justice Taney, the 
following occurs: 

“No one, we presume, supposes that any change 
ifi public opinion or feeling in relation to this un- 
fortunate race, in the civilized nations of Europe or 
in this country should induce the court to give to 
the words of the Constitution a more liberal con- 
struction in their favor than they were intended to 
beat when the instrument was framed and adopted. 
* * * This court was not created by the Constitu- 
tion for such purposes. Higher and graver trusts 
have been confided to it, and it must not falter in 
the path of duty.” He also said, “No power is 
given to acquire territory to be held and governed 
permanently in that character.” 

It was asserted by Lincoln, Sumner, and others 
that this decision was induced by political considera- 
tions to strengthen and perpetuate the institution of 
slavery. It announces propositions which the same 





court has since refused to sanction. It is hostile to 
the recent decisions that have upheld the present 
attitude of our government in the Philippines. 
Chief Justice Taney was subjected to a great deal of 
censure; but it is hard to see how greater responsi- 
bility rests upon him than upon other members of 
the court, among whom was Justice Samuel Nelson 
of New York, who wrote a concurring opinion sus- 
taining that of the Chief Justice. 

The Dred Scott case was followed by the memor- 
able debates between Lincoln and Douglas, the raid 
of John Brown, his capture, and execution, the elec- 
tion of Lincoln, the ordinances of secession, the 
firing upon Fort Sumpter, the thunders of Antietam 
and Gettysburg, the emancipation proclamation, 
Sherman’s march to the sea, and Lee’s surrender at 
Apgomattox, in rapid succession, with appalling in- 
cidents and momentous consequences. The predic- 
tion that for every tear the black man had shed the 
white man would pay a drop of blood was fully real- 
ized. “For her participation in slavery, the North 
had mourning sent into thousands of homes. The 
wealth she had acquired was swept from her by re- 
morseless taxation. The South in the bitterness of 
her soul yielded up more than her first born.” The 
blood of half a million of brave men that stained 
many hard-fought battlefields, the untold sacrifices 
of millions of people, the destruction of billions of 
property, and the expenditure of fabulous sums were 
crystallized into the thirteenth, fourteenth and fif- 
teenth amendments of the Federal Constitution. 
These amendments which are broad enough to 
cover a variety of subjects to which they have since 
been applied, were intended primarily to conserve 
the results of the sanguinary conflict through which 
the nation had recently passed, and to place the 
members of the black race, recently released from 
slavery, upon a plane of equality before the law 
with the people of other races who were citizens 
of this republic, and to give them the protection of 
the general government in the enjoyment of such 
rights whenever they should be denied by the 
States. 

The thirteenth amendment was ratified in Decem- 
ber, 1865. It prohibits slavery. The fourteenth 
amendment was ratified in July, 1868. The first sub- 
division of this amendment which has special refer- 
ence to the negro, is as follows: 

“Section 1. All persons born or naturalized in 
the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor 
shall any State depfive any person of life, liberty, 
of property without due process of law, nor deny 
to any person within its jurisdiction the equal pro- 
tection of the laws.” 

The fifteenth amendment was ratified in March, 
1870. It provides that “the right of citizens of the 
United States to vote, shall not be denied or 
abridged by the United States, or by any State, 
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on account of race, color, or previous condition of 
servitude.” Each of these amendments specifically 
provides that Congress shall have power to enforce 
the respective amendments by appropriate legisla- 
tion. 

The first cases which arose in the Federal Su- 
preme Court which involved a construction of these 
amendments, were what are known as the “ Slaugh- 
ter House Cases” (16 Wallace, 36), decided in De- 
cember, 1872. While these amendments were 
enacted for the protection of the negroes who had 
recently been slaves, it is somewhat remarkable that 
the first cases in the Supreme Court in which they 
were considered did not involve the rights of ne- 
groes, but contentions between rival corporations 
based upon claims of equality under the general 
provisions of the first subdivision of the fourteenth 
amendment above quoted. It involved the consti- 
tutionality of an act of the Legislature of Louisiana 
which conferred upon the Crescent City Live-Stock 
Landing and Slaughter House Company the exclu- 
sive right for twenty-five years, to maintain slaugh- 
ter houses, landings for cattle, and yards for enclos- 
ing cattle intended for sale or slaughter within an 
area of 1,154 square miles, which included the city 
of New Orleans, and prescribed certain fees for 
each animal slaughtered. The validity of this law 
was challenged on the grounds that it created a 
monopoly, that it imposed involuntary servitude, 
that it abridged the privileges and immunities of 
citizens, that it denied the plaintiffs the equal pro- 
tection of the laws and deprived them of their prop- 
erty without due process of law, contrary to the 
provisions of the fourteenth amendment. This law 
was upheld by the Supreme Court by a vote of five 
to four. Chief Justice Chase, Justices Field, Swayne 
and Bradley dissenting. In closing an elaborate 
dissenting opinion Justice Field said: “It is to me 
a matter of profound regret that its validity is recog- 


nized by a majority of this court, for by it the right! 


of free labor, one of the most sacred and impre- 
scriptible rights of man, is violated.”” The opinion 
adopted by a majority of the court was written by 
Justice Miller. After disposing of the objection 
that the act created an illegal monopoly, he entered 
upon an extended review of the history, purposes, 
and effect of the three amendments. He said that 
the statesmen who had conducted the government 
through the crisis of the rebellion, had supposed 
that by the thirteenth amendment the result of their 
labors to abolish slavery had been secured; but that 
by the legislation soon enacted by States which had 
lately been in rebellion, they became conscious that 
further guaranties were necessary to secure to the 
freedmen the full measure of their civil rights, that 
in some States they were forbidden to appear in 
towns in any other character than menial servants, 
that in some sections they were required to reside 
upon and cultivate the soil without the right to’ pur- 
chase or own it, that they were excluded from many 
occupations, and were not permitted to testify 
against a white man. Justice Miller stated that 





these and other considerations induced the adoption 
of the fourteenth amendment, but that in time this 
also was found inadequate to secure the rights of 
the colored people, that in all of the States then 
lately in rebellion, the negro was denied the right of 
suffrage “without which freedom to the slave was 
no boon. The laws were administered by the white 
man alone, that a race of men distinctly marked 
as was the negro, living in the midst of another and 
dominant race, could never be fully secured in their 
persons and property without the right of suffrage; ” 
and hence the fifteenth amendment was adopted 
which declared that the right of citizens of the 
United States to vote should not be denied or 
abridged on account of race, color, or previous 
condition of servitude. He also said: “On the 
most casual examination of the language of these 
amendments, no one can fail to be impressed with 
the one pervading purpose found in them all, lying 
at the foundation of each, and without which none 
of them would have ever been suggested — we mean 
the freedom of the slave race, the securify and firm 
establishment of that freedom and the protection of 
the newly made freeman and citizen from the oppres- 
sion of those who had formerly exercised unlimited 
dominion over him.” 

In United States v. Reese (92 U. S. 214), decided 
in October, 1875, it was held that an act of congress 
was unconstitutional, which made it a crime to 
hinder, delay or obstruct any citizen from doing any 
act to qualify him to vote or from voting. The court 
held that as the terms of the statute were general and 
were not confined to cases where the interference 
with the right to vote was on account of race, color or 
previous condition of servitude, but was comprehen- 
sive enough to exclude all cases of illegal interfer- 


ence with the exercise of the elective franchise, it 


transcended the powers of congress, which extend 
only to cases where the infraction of the right to vote 
is on account of the race, color or previous condition 
of servitude of the voter. 

In United States v. Harris (106 U. S. 629), the 
court in October, 1882, decided that an act of con- 
gress was unconstitutional which assumed to make it 
a crime for two or more persons to conspire together 
for the purpose of depriving any person or class of 
persons of the equal protection of the laws. The 
court following United States v. Cruickshank (92 
U. S. 542), held that the fourteenth amendment 
simply restrains the States, and not individuals, from 
action that would deprive citizens of rights guar- 
anteed by the amendment. It does not confer upon 
congress the power to punish individuals for doing 
what it provides that the States shall not do. 

In October, 1883, in United States v. Stanley and 
others (109 U. S. 3), commonly known as the 
“Civil Rights Cases,” the court held that congress 
had no right to enact those portions of the Act of 
March 1, 1875, which provided that all persons of 
every race and color should be entitled to the equal 
enjoyment of accommodations and privileges of inns, 
public conveyances, and theatres. This ruling was 
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based upon the ground that the legislation which un- | tion appeared except hostility to the Chinese race. 
der the fourteenth amendment congress was au-|In reversing the judgment of the Supreme Court of 
thorized to enact, was such only, as nullifies the California which upheld the ordinance, the federal 
action of the state which is contrary to the pro- | | Supreme Court, through the opinion written by Jus- 
hibitions of that amendment, that inns, theatres, | , tice Matthews, announced a general principle which it 
public conveyances and the like are not State prop-| may be difficult to reconcile with more recent 
erty or agencies and are not operated by State | decisions of the court, and which is clearly hostile to 
agencies but by individuals and corporations, that | the spirit and administration of constitutional pro- 
under the Constitution, congress cannot redress the| visions and laws recently enacted by several of the 
infraction of the implied negative rights arising from | States for the avowed purpose of practically sup- 
the prohibitory language of this amendment when pressing the negro vote. Justice Matthews said: 
committed by individuals, and that its powers are | “ Though the law itself be fair on its face and im- 
limited to preventing or counteracting such infrac-| partial in appearance, yet if it is applied and adminis- 
tions by the States by statutory enactments or| tered by public authority with an evil eye and an 








through the action of State officials. 


In the prevailing opinion in the case, Justice Brad- | 


ley said: “When a man has emerged from slavery, 
and by the aid of beneficient legislation has shaken 
off the inseparable concomitants of that state, there 
must be some stage in the progress of his elevation 
when he takes the rank of a mere citizen, and ceases 
to be a special favorite of the laws.” By this deci- 
sion the famous 
enacted while the sectional feelings and passions 
engendered by the Civil War were still intense, and 


which was warmly advocated by Charles Sumner, | 


was overthrown. 


In dissenting from the opinion of a majority of the | 


court, Justice Harlan said: 
conclusion that the substance and spirit of the recent 


amendments to the Constitution, have been sacrificed | 


by a subtle and ingenious verbal criticism.” 
In James v. Bowman (190 U. S. 127), decided in 


May, 1903, the court held that an act of Congress | 


was unconstitutional that provided for the punish- 


ment of individuals who by means of bribery or | 


threats prevent or intimidate another from exercising 
or in exercising the right of suffrage when such 
right is guaranteed by the fitteenth amendment of the 
Constitution of the United States. The court held 
that under its previous decisions, the powers of Con- 
gress under the fourteenth and fifteenth amendments, 
are limited to legislation to restrain the States from 
violating the rights guaranteed by those amendments, 
and that it does not have the power to prevent the 
violation of those rights by individuals. 

In Yick Woo v. Hopkins (118 U. S. 356), in May, 
1886, the court had occasion to construe the four- 
teenth amendment with reference to an ordinance of 
the city of San Francisco which conferred upon the 
municipal authorities arbitrary power to withhold 
consent as to persons or places by whom or in which 
the laundry business in that city should be carried on 
without regard to the competency of the persons 
who might apply or the character of the property in 
which the business should be conducted. The record 
disclosed that under this ordinance, 200 Chinamen 
who had complied with the laws in other respects, 
were denied the right to carry on their business, 
while eighty persons of other races were permitted 
to carry on the same business under like conditions 


without molestation. No reason for the discrimina- 
e 


“Civil Rights Bill,” which was | 


“T cannot resist the | 


| unequal hand so as practically to make unjust and 
| unequal discriminations between persons in similar 
circumstances, material to their rights, the denial of 
| equal justice is still within the prohibition of the 
| Constitution.” He also said: “ When we consider 
| the nature and theory of our institutions of govern- 
| ment, the principles upon which they are supposed to 
| Test and review the history of their development, we 
are constrained to conclude that they do not mean 
to leave room for the play and action of purely per- 
sonal and arbitrary power.” 

| In October, 1879, in Strauder v. West Virginia 
(100 U. S. 303), a statute of that State which re- 
| quired that jurors be selected from white people 
exclusively, was declared unconstitutional, and a 
judgment convicting a negro of murder on a verdict 
| rendered by a jury so empaneled was reversed. The 
|court held that the statute was a discrimination 
| against the negroes because of their color, and de- 
nied to citizens the equal protection of the laws, 
| and in those respects was violative of the fourteenth 
amendment. 

In the same month, in Virginia v. Rives (100 
| U. S. 313), the court held that two negroes indicted 
for a murder committed in Virginia were not en- 
titled to have one-third “ or some portion” of the 
jurors by whom they were tried, composed of 
colored people. The court held that as the statute 
of Virginia for empaneling juries did not require 
that they be composed exclusively of people of one 
race, the statute was not hostile to the fourteenth 
amendment, that the prohibitions of that amend- 
ment have “exclusive reference to State action,” 
whether exerted through the legislative, executive, 
or judicial departments or officers of the State gov- 
ernment, and that while persons accused of crime 
have the right under the Constitution to insist that 
in the selection of jurors no discrimination shall 
be made against them on account of their color, 
they have no right to insist that the particular jury 
by which they are tried shall be composed exclu- 
sively or in part of persons of the color of the 
accused. 

In the same month, in Ex parte Virginia (100 U. 
S. 339), the court refused to discharge on a writ of 
habeas corpus a county judge of Virginia who had 
been indicted under a federal statute for the crime 





of having in the preparation of a list of jurors to 
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serve in his county, omitted from the list the names 
of all colored people “on account of their race, 
color, and previous condition of servitude.” The 
court held that under the fourteenth amendment, 
Congress had power to pass such a statute, and 
that in violating it the accused had committed a 
crime against the United States. It also held that 
“whoever by virtue of his public position under a 
State government, deprives another of life, liberty, 
or property, without due process of law, or denies 
or takes away the equal protection of the laws, 
violates the inhibition of the fourteenth amendment; 
and as he acts in the name of and for the State and 
is clothed with her power, his act is her act.” 

In Neal v. Delaware (103 U. S. 370), in October, 
1880, the court held that by force of the fifteenth 





amendment, a provision in the Constitution of Del- | 
aware, whereby the right of suffrage was limited to! 
white men, was abrogated. Neal, a negro, was in- | 
dicted for rape. He endeavored to have the case | 
removed for trial into the United States Circuit | 
Court, under section 641, on the ground that the | 
officers of Delaware who summoned the grand jury | 
by which he was indicted and the petit jury by) 
which it was proposed to try him had omitted to 
summon colored citizens as jurors on account of | 
their color, that colored citizens qualified to serve 
as jurors had always been excluded from juries in/' 
that county because of their race and color. The. 
motion was denied. He then moved to quash the 
indictment on the grounds set forth in his petition, 
verified by his oath. The prosecuting attorney, for 
the purposes of the latter motion, practically con- 
ceded that the petition was true, but contended that | 
it assigned no sufficient reason for quashing the in- | 
dictment. The court denied the motion, the pris- | 
oner was tried, convicted, and sentenced to be! 
hanged. The case was taken to the Federal Su- | 
preme Court on a writ of error. The opinion, in| 
which a majority of that court concurred, was writ- | 
ten by Justice Harlan. After deciding the proposi- | 
tion first stated as to the effect of the fifteenth | 
amendment upon the Constitutions of the States, he! 
proceeded to discuss the question of the effect of 
the refusal of the State officers to summon colored 
citizens to serve as jurors because of their color. 
He said: “Its solution is confessedly attended 
with many difficulties of a serious nature which 
might have been avoided by more explicit language 
by the legislature in the statutes passed for the en- 
forcement of the amendments. Much has been left 
by the legislative department to mere judicial con- 
struction.” 

The court, following its previous ruling in Strau- 
der v. West Virginia, Ex parte Virginia and Virginia 
v. Rives, held that as the laws of Delaware did not 
discriminate against negroes in the formation of 
juries because of race or color, the accused did not 
have the right to have the case removed to the 
federal court because the officers charged with the 
sommoning of jurors had practiced such discrimina- 





tion; but the court held that the motion to quash 


the indictment should have been granted, and the 
conviction was reversed. Justice Harlan said: 
“The showing thus made including as it did the 
fact (so generally known that~the court felt obliged 
to take judicial knowledge of it) that no colored citi- 
zen had ever been summoned as a juror in the 
courts of the State —although its colored popula- 
tion exceeded 20,000 in 1870, and in 1880 exceeded 
26,000, in a total population of less than 150,000 — 
presented a prima facie case of denial by the officers 
charged with the selection of grand and petit jurors 
of that equality of protection which has been se- 
cured by the Constitution and laws af the United 
States.” . 

In Bush v. Kentucky (107 U. S. 110), decided in 
October, 1882, the rulings in Virginia v. Rives, 
Neal v. Delaware, and Strauder v. West Virginia 
were reiterated, and it was held that where a negro 
was indicted for murder in Kentucky, and was con- 
victed by a jury that had been summoned under a 
statute enacted after the fourteenth amendment was 
adopted, and which provided that negroes should be 
excluded from being jurors, his conviction was con- 
trary to that amendment. In the prevailing opinion 
in the Supreme Court at Washington, reversing the 
judgment of the court of Kentucky, Justice Harlan 
said: ‘“‘ There was no legal right in the accused to 
a jury composed in part of his own race. All that 
he could rightfully demand was a jury from which 
his race was not excluded because of their color.” 

In re Wood (140 U. S. 278), decided in May, 1891, 
the court held that a negro who had been convicted 
of murder in the first degree in New York could 
not after conviction, for the first time on an applica- 
tion to the United States Circuit Court for a writ 
of habeas corpus, raise the question that his indict- 
ment and conviction were illegal on the ground that 
negroes were excluded from the panels of the grand 
and petit juries by which he was indicted and con- 
victed, that as the laws of New York did not dis- 
criminate against negroes in the selection of jurors, 
if such discrimination were practiced by the officers 
charged with duty of empaneling jurors, an objec 
tion based on that ground should be raised in the 
State courts, and if not sustained there could be 
asserted on appeal to the Federal Supreme Court, 
but that the United States Circuit Courts are with- 
out’ jurisdiction on an application for a writ of 
habeas corpus to review the decision by the State 
court of a question for the State court to determine 
in the first instance. 

By section 641 of the United States Revised 
Statutes, it is provided: “ When any suit or crim- 
inal prosecution is commenced in any State court for 
any cause whatever against any person who is denied 
or cannot enforce in the judicial tribunals of the 
State or in the part of the State where such suit or 
prosecution is pending, any right secured to him by 
any law providing for the equal rights of citizens of 
the United States * * * such suit or prosecution 
may, upon the petition of such defendant, filed in 
such State court at any time before the trial or final 
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hearing of the cause, stating the facts and verified by | cluded all colored men from the said list of jurors on 
oath, be removed for trial into the next Circuit | account of the fact of their color,” that when the 
Court to be held in the district where it is pending.” | jurors were drawn there were 1,300 colored persons 
In April, 1896, in Gibson v. Mississippi (162 U. S.|and only 300 white persons in Bolivar county com- 
565), the court considered this statute. Gibson was a| petent to serve as jurors, and that since the adoption 
negro. He had been indicted for murder by the | of the “new Constitution,” on account of race preju- 
grand jury of Washington county, Mississippi. | dice, no colored person had been summoned to serve 
When the trial of the indictment was called, he pre-| aS a juror in that county. The petition to remove 
sented a petition for the removal of the case into the| the case was denied, the accused was convicted, the 
United States Circuit Court. The principal reason| Supreme Court of Mississippi sustained the convic- 
assigned was that the equal protection of the laws|tion. On reviewing the case, the federal Supreme 
was denied him, that by reason of racical prejudice, | Court followed its ruling in Gibson v. Mississippi in 
the officers who were white, who had selected the| the respect that no case had been made for the re- 
grand jury by which he was indicted, had selected| moval of the indictment for trial in the United 
white men only, notwithstanding that the district | States Circuit Court. The court also held that the 
contained 7,000 colored citizens competent for jury | motion to quash the indictment was not supported 
service and only 1,500 white persons who were quali- | by any competent evidence, that the grounds assigned 
fied, that for several years no colored citizens had| for quashing the indictment should have been sus- 
been summoned, and that the officers charged with| tained by “distinct evidence introduced or offered 
the selection of jurors had intentionally excluded | to be introduced by the accused.” 
colored citizens from jury service because of their! In Williams v. Mississippi (170 U. S. 213), in 
color. The trial court denied the petition, the trial | April, 1898, the court for the first time had occasion 
proceeded, the negro was convicted, the Supreme! to consider that species of legislation which, during 
Court of Mississippi sustained the conviction. On| recent years, has become quite general in those 
review the federal Supreme Court held that as the | States where negroes are numerous, and which in 
laws of Mississippi for the selection of jurors did| different verbiage includes what is known as the 
not in terms discriminate against citizens of any | “ grand-father clause.” The Supreme Court of Mis- 
race, a case had not been made which entitled the | sissippi, in Ratcliff v. Beale (20 So. Rep. 865), 
accused to a removal of the indictment into the! stated that the purpose of this legislation, except 
United States Circuit Court under section 641, that| as restrained by the Federal Constitution, was to 
such a right arises only when the denial of the| sweep “the circle of expedients to obstruct the ex- 
right to the equal protection of the laws result | ercise of suffrage by the negro race.” Williams had 
primarily from some provision of the Constitution or | been indicted for murder in Washington county, 
laws of the State, that when the denial arises during | Mississippi, by a grand jury composed entirely of 
the trial or subsequent proceedings, the remedy} white men. He moved to quash the indictment on 
of the accused is not to petition for the removal of| the ground that under the Constitution and laws of 
the indictment, but “through the revisory power of | Mississippi, he had been denied the equa! protection 
the highest court of the State, and ultimately through | of the laws guaranteed by the Federal Constitution. 
that of this court.” In May, 1896, in Murray v.| This motion was denied. He then moved to re- 
Louisiana (163 U. S. 101), the ruling in Gibson v. move the case into the United States Circuit Court, 
Mississippi was followed: | under section 641. That motion was also denied. 
At the same term in Smith v. Mississippi (162| He was afterwards tried by a petit jury composed 
U. S. 502), a further construction was given to| entirely of white men and convicted and sentenced , 
section 641. A negro named Smith, had been indicted | to be hanged. The conviction was affirmed by the 
for murder in Bolivar county, Mississippi. Before | Supreme Court of Mississippi, and the case was car- 
being arranged, he moved to quash the indictment on ried to the Supreme Court of the United States. 
the ground, that because of prejudice against him|It appeared that the Constitution of Mississippi, 
and his race on account of their color the grand | adopted in 1801, and the laws thereafter enacted, 
jury had been purposely selected of the white race | among other things provided that on and after Jan- 
to the exclusion of colored persons on account of | uary 1, 1892, every elector should be able to read 
their color for the purpose of securing the indict-| any section of the Constitution of the State, or to 
ment in violation of his rights under the federal | understand the same when read to him, “ or give a 
Constitution. The motion to quash was verified by | reasonable interpretation thereof,” that all persons 
his oath to be true “to the best of his knowledge and | offering to vote should take an oath that among 
belief.” The motion was denied and an exception | other things they would answer all questions pro- 
noted. The record did not show that any evidence | pounded to them concerning their antecedents as 
was introduced in support of the motion unless such | far as they might relate to their right to vote. It 
oath might be regarded as such evidence. The ac-| was also provided that no person should be “a 
cused thereafter petitioned for the removal of the| grand or petit juror unless a qualified elector and 
case under section 641, based in part upon the state-| able to read and write,” that the supervisors from 
ment that the officers charged with selecting the | the registration of voters should make the lists of 
jurors who found the indictment “intentionally ex-' jurors, selecting “persons of good intelligence, 
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sound judgment, and fair character.” The accused 
submitted that the provisions reposing such discre- 
tion in the State officers, in determining the quali- 
fications of electors and jurors, were in pursuance 
of a scheme of the framers of the Constitution to 
abridge the suffrage of the colored electors, and to 
deny them the equal protection of the laws, on ac- 
count of their color and previous condition of servi- 
tude, and that while there were 190,000 colored 
voters, and only 69,000 white voters in Mississippi, 
of the 135 members of the convention that framed 
the Constitution only one was a negro. 

The court distinguished the case from Yick Woo 
v. Hopkins by pointing out that while the cases 
were apparently similar in so far as there was no- 
thing in the character of the ordinance, Constitution 
or statute in either case, which on its face or in 
terms discriminated against any person on account 
of race or color, still in the California case the 
administration of the ordinance had been such as 
to show that the Chinese race had been discrimi- 
nated against, while in the Mississippi case it had 
not been shown that the administration of the Con- 
stitution and statutes had been directed against the 
negroes on account of their color. Justice Mc- 
Kenna in concluding the opinion said: “It has not 
been shown that their actual administration was evil, 
only that evil was possible under them.” The court 
did not intimate what kind of evidence it would 
accept as sufficient proof of an evil administration 
of this kind of legislation, to justify its interference, 
or by what means a negro confined on a criminal 
charge could have made it apparent to our highest 
court that the laws enacted for the notorious pur- 
pose of suppressing negro suffrage and excluding 
them from public service were being administered 
to subserve the purposes for which they were en- 
acted. One of the canons in the construction of 
laws is to ascertain what objects, by thei~ enact- 
ment, the law-makers sought to accomplish. In 
order to ascertain them it is legitimate to consider 
the history of the times and the general conditions 
on which it may be expected that the laws will 
operate. If in the light of such history and condi- 
tions, and the avowed purposes of the authors of the 
laws, their objects are clothed in statutes so worded 
that the real designs are not expressed in terms, 
the situation would seem to be one to require the 
court to reason from cause to effect. Long ago 
the worlds greatest teacher said: “If thine eye be 
evil, thy whole body shall be full of darkness.” 

The results of the various decisions of the Su- 
preme Court on this class of cases are summed up 
in Carter v. Texas (177 U. S. 442), decided in April, 
1900. Carter was indicted for murder in Texas. 
He moved to quash the indictment on the ground 
that all colored persons had been excluded from the 
jury because of their color, which he offered to 
prove by witnesses. The trial court refused the 
offer and denied the motion. Carter was tried, con- 
victed, and sentenced. The Supreme Court of 
Texas affirmed the conviction. On a writ of error 





the United States Supreme Court reversed the con- 
viction. Justice Gray said: 

“Whenever by any action of a State, whether 
through its legislature, through its courts or 
through its executive or administrative officers, all 
persons of the African race or color are excluded 
from serving as grand jurors in the criminal prose- 
cution of a person of the African race, the equal 
protection of the laws is denied to him, contrary to 
the fourteenth amendment of the Constitution of 
the United States.” 

“When the defendant has had no opportunity to 
challenge the grand jury which found the indict- 
ment against him, the objection to the Constitution 
to the grand jury upon this ground may be taken 
either by plea in abatement, or by motion to quash 
the indictment before pleading in bar.” 

“The motion to quash on such a ground being 
based upon allegations of fact not appearing in the 
record, those allegations, if controverted by the at- 
torney for the State, must be supported by evidence 
on the part of the defendant.” 

“ But the question whether a right or privilege 
claimed under the Constitution or laws of the 
United States was distinctly and sufficiently pleaded 
and brought to the notice of a State court is itself 
a federal question in the decision of which this 
court on writ of error is not concluded by the view 
taken by the highest court of the State.” 

In January, 1904, in Rogers v. Alabama (192 U. 
S. 226), the court followed Carter v. Texas, but 
suggested that it might be hard to prove that col- 
ored citizens were excluded from being jurors on 
account of race or color. 

Brownfield v. South Carolina (189 U. S. 426), was 
decided in March, 1903. Brownfield, a negro, in- 
dicted for murder in South Carolina, moved to 
quash the indictment on the ground that it was 
found by a jury composed wholly of white men, and 
that although comprising four-fifths of those com- 
petent to serve as jurors, all colored citizens were 
and for a considerable time had been excluded from 
juries on account of their color. The motion was 
denied on the ground that there had been no proof 
or offer to prove the allegation. The accused was 
convicted and sentenced to be hanged. The Su- 
preme Court of South Carolina affirmed the convic- 
tion. On a writ of error the federal Supreme Court 
affirmed the judgment of the Supreme Court oi 
South Carolina. 

Minor v. Happersett (21 Wallace, 162), decided in 
October, 1874, was not a case in which the rights 
of negroes were directly involved; but the four- 
teenth and fifteenth amendments were considered, 
and the case has an intimate relation to others de- 
cided later relating to the negro’s right of suffrage. 
The court held that those amendments did not add 
the right of suffrage to the privileges and immuni- 
ties of citizens as they existed before the amend- 
ments, that the right of suffrage is not co-extensive 
with citizenship of the States, that it depends upon 
the laws of the States, and not upon the Constitu- 
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tion or laws of the United States; that the pro- 
visions of the fifteenth amendment that the right of 
citizens to vote shall not be denied or abridged by 
reason of race, color, or previous condition of servi- 
tude, do not confer the right of suffrage, that the 
rights and privileges which may be predicated upon 
those provisions are of a negative character such 
as may flow from the provisions which forbid the 
States to deny the right to vote on account of race, 
color, or previous condition of servitude, and that 
while women may be citizens within the meaning of 
that term as used in the federal Constitution, they 
do not by force of the amendments possess the 
right of suffrage where it is not conferred by the 
States. The Constitution does not forbid the States 
to deny the right to vote on account of sex. 

In Wiley v. Sinkler (179 U. S. 58), in October, 
1900, the court, following Ex parte Yarbrough (110 
U. S. 651), limited the language of Chief Justice 
Waite in Minor v. Happersett by holding that the 
right to vote for members of Congress is not de- 
rived merely from the Constitutions or laws of the 
States, but has its foundation in the Constitution 
and laws of the United States. 

In Pope v. Williams (193 U. S. 621), in April, 
1904, the court, following Minor v. Happersett, held 
that a statute of Maryland was valid which required 
persons thereafter moving into that State to indicate 
their intention of becoming citizens of the State by 
registering their names with the clerk of the Circuit 
Court one year before they should be entitled to be 
registered as voters. Justice Peckham said: “The 
reasons which may have impelled the State legisla- 
ture to enact the statute in question were matters en- 
tirely for its consideration.” * * * “There is 
nothing in the statute which violates the federal 
rights of the plaintiff.” 


Under sections 629 and 1979 of the last revision of 





designed to restrict suffrage to white citizens. The 
Supreme Court held that the Circuit Court had no 
jurisdiction to entertain the bill for two reasons; 
first, if the provisions of the State Constitution were 
invalid, the plaintiff could not base upon their in- 
validity a right to be registered under them; second, 
that equity cannot undertake to enforce political 
rights, that the alleged wrong if committed, was the 
act of a State, that the court had no power to con- 
trol its action by direct means, and that it would be 
impracticable for the court to attempt to grant or 
enforce adequate relief. The court intimated that 
the federal courts are not prepared by their officers to 
supervise voting in the States, and that if the 
“great political wrong charged had been enacted” 
by the people of the State and by the State itself,” 
relief “must be given by them, or by the legislative 
and political department of the government of the 
United States.” 


It seems likely that the effect of the intimations so 
made will be to discourage appeals to that court 
where it is claimed that the right of suffrage is 
violated contrary to the last two amendments of the 
Constitution. Three members of the court dissented. 
Justices Brewer and Harlan writing dissenting 
opinions. 

Jones v. Montague (24 Sup. Ct. Rep. 611) was de- 
cided April 25, 1904. The action was commenced in 
the United States Circuit Court by Jones on behalf of 
himself and a large number of others similarly situ- 
ated against Montague and others, composing the 
board of canvassers of Virginia, for a writ of pro- 
hibition to restrain the defendants from issuing cer- 
tificates of election to persons who were elected as 
members of Congress at an election in pursuance of 
the Constitution of that State then recently adopted, 
which it was alleged was designed to accomplish the 
disfranchisement of the colored voters of that State. 


the federal statutes every person who under the color; The Circuit Court held that it had no jurisdiction 


of a State statute, ordinance, regulation, custom or 
usage, subjects any citizen to the deprivation of any 


and dismissed the petition. An appeal was taken to 
the federal Supreme Court. Pending the appeal, the 


rights, privileges or immunities secured by the federal | certificates of election were issued, the persons 


Constitution and laws shall be liable to the party | 


elected were admitted as members of the house of 


injured in an action at law suit in equity, or other | representatives, and a motion was made to dismiss 


proper proceeding, for redress. The Circuit Courts 


of the United States are given jurisdiction of such | 


actions. 

In Giles v. Harris (189 U. S. 475) decided in 
April, 1903, these sections were considered. The 
suit was brought in the United States Circuit Court 
by Giles, a negro, on behalf of himself and about 
5,000 other negroes alleged to be similarly situated, 
against the board of registrars of Montgomery 
county, Alabama, to require them to enroll the 
plaintiff and others upon the voting list, and to have 
declared null and void as contrary to the fourteenth 
amendment of the federal Constitution, certain sec- 
tions of the Constitution of Alabama, then recently 
adopted which provided that persons registered be- 
fore January 1, 1903, should remain electors for life, 
and which applied rigid tests to parties applying for 
registration thereafter, and which it was alleged were 


the appeal. The Supreme Court followed its ruling 
in Mills v. Davis (159 U. S. 651), and held that as 


ithe acts sought to be prevented had already been 


accomplished, the questions raised by the appeal had 
become moot questions, and dismissed the appeal. 

In Place v. Alabama (106 U. S. 583), in October, 
1882, the court held that a statute of Alabama was 
valid which prohibited a white person and a negro 
from living together in adultery or fornication, al- 
though it prescribed penalties more severe than 
those to which persons would be subject if they 
were of the same race and color. 

In Cummings v. Board of Education (175 U. S. 
528), in December, 1899, the court held that colored 
citizens of Richmond county, Georgia, had no right 
to an injunction restraining the board of education 
from using public money for the maintenance of a 
high school from which colored children were ex- 
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cluded. The Maws of Georgia provided that the 
common schools of the State should be free to all 
children of the State, but separate schools should 
be provided for the white and colored races. The! 
case was argued on behalf of the plaintiff by ex-| 
Senator George F. Edmunds. He was apparently 
somewhat handicapped by the initial proceedings 
in the case in the courts of Georgia, which were | 
pointed out in the opinion of Justice Harlan in the| 
federal Supreme Court, who said: “If in some | 
appropriate proceeding instituted directly for that! 
purpose, the plaintiffs had sought to compel the 
board of education out of the funds in its hands 
or under its control, to establish and maintain a/| 
high school for colored children, and if it appeared 
that the board’s refusal to maintain such a schooi| 
was in fact an abuse of its discretion and in hos- | 
tility to the colored population because of their race, ' 
different questions might have arisen in the State! 
court.” * * * “The education of people in 
schools maintained by State taxation is a matter} 
belonging to the respective States, and any inter- 
ference on the part of federal authority with the 
management of such schools cannot be justified ex- 
cept in the case of a clear and unmistakable dis- 
regard of rights secured by the supreme law of the 
land.” 

The Court of Appeals of New York has held that 
a statute which authorizes the establishment of sepa- 
rate public schools for the education of the colored 
races in cities and villages of the State does not 


violate the civil rights of negroes under the four- | 


teenth amendment of the federal Constitution. | 
(People v. Gallagher, 93 N. Y. 438; People v. 
School Board, 161 N. Y. 508.) 


In May, 1896, in Plessy v. Ferguson (163 N. Y. 
537), the court held that a statute of Louisiana was 
valid which required steam railroad companies to 
supply separate compartments in passenger coaches, 
and to carry white passengers in one compartment 
and negroes in a distinct compartment. The stat- 
ute made it a crime for passengers of one race to 
attempt to enter a compartment to which by race 
he did not belong. In the opinion of a majority 
of the court Justice Brown said: “ Legislation is 
powerless to eradicate racial instincts or to abolish 
distinctions based upon physical differences, and 
the attempt to do so can only result in accentuating 
the difficulties of the present situation.” * * * 
“ The proportion of colored blood necessary to con- 
stitute a colored person as distinguished from a 
white person is one upon which there is a difference 
of opinion in the different States, some holding that 
the slightest admixture of black blood stamps the 
person as belonging to the colored race, others that 
it depends upon the preponderance of blood, and 
still others that the preponderance of white blood 





must be only in the proportion of three-fourths. | 
But these are questions to be determined under the | 
laws of each State.” 

Justice Harlan wrote a_ vigorous dissenting | 
opinion. He said: “In my opinion the judgment ' 


this day rendered will prove to be quite .as per- 
nicious as the decision made by this tribunal in the 
Dred Scott case.” * * * “The present decision, 
it may well be apprehended, will not only stimulate 
aggressions more or less brutal and irritating upon 
the admitted rights of colored citizens, but will en- 
courage the belief that it is possible by means of 
State enactments to defeat the beneficent purposes 
which the people of the United States had in view 
when they adopted the recent amendments of the 
Constitution.” * * * “The destinies of the two 
races in this country are indissolubly linked to- 
gether, and the interests of both require that the 
common government of all shall not permit the 
seeds of race hatred to be planted under the sanc- 
tion of law.” 

It is thought that the foregoing contains a refer- 


/ence to and a fair outline of the substance of all of 


the reported decisions of the Supreme Court of the 
United States in which the rights of negroes as a dis- 
tinct class of people were involved. The number of 
the decisions has not been great, but their influence 
has been far-reaching, and they have vitally affected 
the destinies of millions of people. The dates when 
the different cases were decided are given in order 
that the trend of the rulings of -the final civil 
arbitrator of the rights, or appearances of rights, 
conferred upon the negro by the fourteenth and 
fifteenth amendments of the Constitution may be 
noted. A careful consideration of those decisions 
forces the conclusion that aside from the abolition of 
slavery, under the judicial interpretation of the 
Supreme Court, those amendments, which were 
adopted as this nation arose from the baptismal fires 
of civil war, as far as they concern the negro, are 
now but little more than empty formalities. 
Slavery has been abolished, but the attempts of the 
statesmen who had witnessed and fought its arro- 
gant assumptions, and beheld its death, to place the 
unfortunate degraded victims of centuries of wrong 


}on a plane of civic equality with their.former op- 


pressors, have signally failed. The decisions of the 
Supreme Court show a steady extinction through the 
process of construction of the rights which it was 
thought that the fourteenth and fifteenth amend- 
ments conferred upon the colored race. In the lan- 
guage of Justice Harlan: “The substance and 
spirit of the recent amendments to the Constitution 
have been sacrificed by a subtle and ingenious verbal 
criticism.” The powers of Congress conferred by 
those amendments to legislate for the protection of 
the negro, have been restricted within very narrow 
limitations by the rulings of the Supreme Court to 
the effect that the only laws of that kind which the 
amendments authorized Congress to enact, are such 
as forbid or prevent the States, their officers and 
agencies, from encroaching upon the rights conferred 
by those amendments upon all citizens and persons 
to whom those amendments refer, and that Con- 
gress has no power by virtue of those amendments 
to forbid or to punish as a crime an infraction upon 
such rights if committed by individuals. It is readily 
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by legislation attempted to raise the negro to social 


seen how the States where the negroes are peed, 
and political equality with the white man. That the 


numerous, in view of that limitation upon the powers | 
of Congress, and in view of the apparent disinclina- | accomplishment of their purpose was impossible, and 
tion of the Supreme Court to look beneath the words | that their efforts in that direction were highly in- 
of that kind of legislation and discover its real spirit, | jurious to every class, and most of all to the negro, 
have enacted laws apparently fair on their face, with | became gradually apparent and is now generally con- 
no reference to the race or color of any persons, but | ceded. Gradually the negro ceased to be a special 
the purpose and practical effect of which have been | favorite of the laws; the constitutional provisions 
to deprive negroes of all semblance of political rights, | and statutes enacted for him have become virtually 
and to reduce their civil rights to a minimum; but | dead letters; politically he has become a negligible 
it is difficult to resist the force of the argument by | factor, and in social and business circles he is gener- 
which the position of the Supreme Court as to the| ally regarded with aversion. It would be far from 
powers of Congress has been reached. As was said | my purpose to assert that the Supreme Court should 
by Justice Bradley in the “Civil Rights Cases:”|be censured for the course of its decisions. It has 
“Such legislation cannot properly cover the whole! responded to a power to which courts and legisla- 
domain of rights appertaining to life, liberty and | tures must eventually respond —the power of public 
property.- That would be to establish a code of | opinion. The practical difficulties in the way of 
municipal law, regulative of all private rights be- | executing its judgments, that would have resulted 
tween man and man in society. It would be to make | from a more liberal construction of the last two 
Congress take the place of State legislatures and| amendments would have been great, if not insur- 
supersede them.” mountable, the realization of which may have influ- 
Under existing conditions, the domain where it is | enced the shaping of the decisions of the court, par- 
of the highest importance to safeguard the rights of | ticularly those relating to the elective franchise. Our 
negroes is in the trial of criminal cases, especially | dual systems of State and national governments have 
capital cases. In many localities racial prejudices are | circumscribed the limits of federal legislation on this 
so strong that the arraignment of a colored man| subject within a small circle of action, and have 
before a jury composed entirely of white men, is prac-| greatly increased the embarrassments which the 
tically tantamount to his conviction. We have seen| Supreme Court has experienced in dealing with 
that under the rulings of the Supreme Court, the | questions relating to the negro. In reading the nu- 
only way for the accused to meet such conditions is} merous decisions of the Supreme Court relating to 
to demonstrate by evidence (the nature, weakness or! negroes, one is impressed with the number and 
cogency of which has not yet been indicated) that! character of the dissenting opinions, and the vigor 
the officers who summoned the jury by which he was | with which individual judges have sought to demon- 
indicted or by which he is to be tried, excluded | strate that a majority of the court were wrong. But 
negroes from the jury because of their color. If the} dissenting opinions have been a marked character- 
prosecution is cleverly conducted, in the great ma-| istic attending the more important decisions of our 
jority of cases it would be absolutely impossible for | court of last resort. With the exception of the 
accused negroes to furnish such proof, though the} Dred Scott case, the recorded cases show that the 
fact may be so generally known that the court might prevailing or dissenting opinions relating to the 
take judicial knowledge of it. | African race have not been determined by the locali- 
The development by the Supreme Court, of aj ties from which the members of the court have 
national jurisprudence relating to the negro, and the | hailed, or by their previous political associations. 
gradual extinction of his civil and political rights| The opinion is apparently becoming general that 
under the process of construction have been coeval the solution, or perhaps more properly speaking, the 
with the reaction of public sentiment from its tone | treatment of questions relating to the negro, does not 
when the results of the Civil War made the negro} properly belong to the national government, but that 
race virtual wards of the national government. The | it is a subject with which the States that are more 
history of that race and the laws and judicial deci-| intimately concerned should be left to deal. The 
sions relating to them are illustrations of a great | people of those States are the ones who have the most 
truth, which history has exemplified, that the ex-| to do with the negroes and are most deeply concerned 
cesses of nations as well as those of individuals, are | in whatever may subserve their welfare or may tend 
likely to be followed by reactions. When the in-|to retard their advancement, and are presumably 
stitution of slavery sought to sway the sceptre of| better qualified to deal with questions relating to 
empire and to perpetuate itself in every part of this|them. But while the people of the States most 
country, there arose a protest that accomplished its | deeply concerned with this intricate situation are the 
abolition, and for the time enshrined the names of | ones on whom responsibility for its ultimate adjust- 
the leaders of that movement in something of that| ment will rest, they should remember that it is a 
mystic awe and reverence that attends the names of| matter of vast importance, not only to the negroes, 





the Puritans and Plymouth Rock. Following that 
epoch the pendulum of public opinion swayed far | 
beyond what the more thoughtful friends of the 
negro had anticipated, and the national government 


| but to themselves as well, that whatever helps or 
| harms the negro must help or harm those who are 
|near him. They should remember, too, that it is a 
| situation that cannot be permanently solved until it 
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shall be solved under the standards of righteousness, 
that it is not susceptible of a lasting ex parte solu- 
tion by or solely with reference to one race alone, 
and that unless it shall be solved in equity, in justice, 
and wisely, it may develop into racial conflicts the 
results of which it is hard to predict, but frightful 
to contemplate. 
B. Frank DAKE. 
Burrato, N. Y., August, 1904. 


a 
LAWYERS OF ANCIENT ROME. 


It was a principle of the old Roman law that no 
one could represent another in legal proceedings, 
except in certain cases. Justinian says that it was 
found to be exceedingly inconvenient that one man 
should be prohibited from bringing or defending 
an action in the name of another, and by degrees 
it became a practice to sue by procurators. 

The origin of lawyers as a separate profession at 
Rome was derived from the institution of patronage. 
In order that the patricians and plebians might be 
connected together by the strongest ties, Romulus 
ordered that every plebian should choose from the 
patricians any one as his patron or protector, whose 
client he became. It was the part of the patron to 
advise and defend his client, to assist him with his 
interest and substance and serve him with his life 
and fortune in any extremity. It was esteemed 
highly honorable for a patrician to have numerous 
clients, both hereditary and acquired by his own 
merit. 

One of the offices of a patron was to explain the 
law to his clients and to manage their lawsuits, 
and the profession of the law became a very honor 
able and exalted one. Those who professed to give 
advice were accustomed to walk across the Forum 


and were applied to there or at their own houses. | 


Such as were celebrated for their knowledge of the 
law often had their doors beset with clients before 
daybreak, and the house of an eminent lawyer was, 
as it were, the oracle of the whole city. 

The lawyer gave his answers to inquirers from an 
elevated stool. The client coming up to him would 
ask permission to consult him, and the permission 
being granted, the client would then state the mat- 
ter about which he was seeking advice and then say, 
“T ask what is your judgment?” or “Is that the 
law or not?” The prompt answer would begin 
with a guarded phrase, such as “ According as pro- 
posed, I judge,” etc., or “It pleases me,” or “So 
I think,” etc. 

Lawyers gave their opinions either viva voce or 
in writing, and commonly without reasons attached. 
Sometimes, in difficult cases, the lawyers would 
meet together near the Temple of Apollo in the 
Forum and, after deliberating together, pronounce 
a joint opinion. 

Lawyers were consulted not only by private per- 
sons, but also by magistrates and judges; and a cer- 
tain number of them attended every proconsul or 
propraetor to his province. 


The writings of some of the lawyers came to be 
respected in the courts almost as much as the laws 
themselves, but this was only by tacit consent. 
Those laws only had a binding force which were 
solemnly enacted by the whole Roman people as- 
sembled in the Comita, or in some other legal 
manner. 

When the laws or edicts of the emperors seemed 
defective the lawyers supplied what was wanting in 
both, from natural equity; and their opinions, it 
has been asserted, in process of time, obtained the 
authority of laws. Hence, lawyers were not only 
called interpreters of the law, but also founders and 
authors of the law. 

Legal formalities seem to have been strictly ad- 
hered to. Sometimes a cause was lost because of a 
mistake of one word in a writ, and there were per- 
sons specially skilled in the framing of writs and 
other forms, who attended on the advocates to sug- 
gest the proper forms and methods to them. 

An advocate was required to be at least seventeen 
yeagss of age, not blind or deaf, and of good repute. 

All Romans who had any thought of rising in 
the world gave much attention to the study and 
practice of oratory, and a young man designed for 
the bar attended some celebrated orator, so as to 
perfect himself as a pleader. It has also been said 
that aspirants to the profession adopted some one 
orator of Greece for their constant pattern and 
translated his words into their own tongue. 

The advocates spoke twice at a trial. The first 

| speech was a brief consideration of the case and 
| the second a formal oration. They explained the 
| state of the case and proved the charge or defence 
| by witnesses or writings and by arguments; and the 
| advocates often displayed great dexterity in exam- 
| ining witnesses. 
Notwithstanding the esteem in which the legal 
| profession was held and the great interest taken in 
oratory, when the advocate appeared in court he 
| was subjected to some stringent rules and regula- 
| tions. Noisy lawyers were considered as men of 
pean abilities, and to prevent advocates from be- 
| ing too tedious in their arguments, lest they should 
| greatly wander from the case, it was ordained by 
| the Pompeian law, in imitation of the Greeks, that 
a lawyer should speak by the hour-glass, the num- 
ber of hours for each argument being determined 
by the judices, or lesser judges. 

In pleading, the advocate was required to abstain 
from invectives against the judge, the opposite 
party or his advocate; and when it became neces- 
sary or advantageous to mention unpleasant truths, 
he was required to do so with the utmost forbear- 
ance and in the most delicate language. He was 
also under obligation not to undertake a course 
clearly unjust, or to let himself be used as an instru- 
ment of chicanery, malice or other unlawful action. 

Sometimes the advocate had with him in court 
a person to suggest what he should say. This as- 
sistant was called a ministrator. Under the emper- 
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them an audience who applauded the speaker when- 
ever their leader gave the signal. 

When a client gained his’ cause he placed a gar- 
land of green palm at his lawyer’s door. 

The absence of fees among the more ancient law- 
yers was well known. By the Cincian law, Roman 
lawyers were prohibited from taking fees or presents 
from those who consulted them, which, it was as- 
serted, rendered the science of jurisprudence highly 
respectable, as being undertaken by men of rank 
and learning, not from love of gain, but from a 
desire of assisting their fellow citizens. Augustus 
enforced this law by compelling those impecunious 
lawyers who accepted fees from clients to restore 
the amount fourfold. 

Under the emperors, however, a more liberal and 
considerate spirit prevailed towards the lawyers, 
who were permitted to accept fees from their clients 
but of limited amounts, and Claudius made a rule 
regulating the limit of fees, but special agreement 
could be made fixing the amount. 

Trajan prohibited the fee, called honorarium, 
from being paid before the termination of the ac- 
tion, but in the time of Justinian, prepayment had 
become lawful. Contingent and conditional fees 
were prohibited, but an advocate might be com- 
pensated by an annual salary. 

The legalizing of fees was a sad blow to those | 
who worshipped the old ideals, and complaint was 


made that the profession had degenerated into aj} 


love of pelf and that persons of the lower rank} 
sometimes assumed the profession, and advocates | 
made a shameful trade of their function by foment- | 
ing lawsuits, and lived upon the spoils of their fel- | 
low citizens. Edicts of the emperors and decrees | 
of the Senate were made to check this corruption, | 
but they were artfully eluded. 


Nevertheless, when fees were made legal, the ad- | 
vocate was given the right to retain his clients’ | 


papers until payment was made, and if this failed, the 
court would give him redress upon petition, without | 
a formal action being brought. The right to com- 


pensation for his services having been accorded to | 


lawyers, the precedent was ever afterwards recog- 
nized and followed. 
Harry SHELMIRE Hopper. 
PHILADELPHIA, PA. 


_——— 


HISTORY OF THE GENERAL TERM OF THE 
NEW YORK SUPREME COURT.* 


By Crark Be tt, Esg., LL.D., of the New York Bar. 


The Constitution of 1846 abolished the Supreme 


The first district was entitled to seven justices; the 
second, fifth, seventh and eighth districts to six 
justices each, and the third, fourth and sixth districts 
to five, all of whom although considered State 
officers, were to be elected in their respective dis- 
tricts, and the jurisdiction of each justice of the 
Supreme Court extended throughout all the districts 
of the State. Their terms of office were extended to 
fourteen years from the first day of January next, 
after their election, and the age limit fixed for the 
31st day of December, after the judge should have 
reached the age of seventy years. 

By that Constitution, vacancies occurring more 
than three months before a general election, were 
filled at the general election for a full term; but if 





within three months of a general election, the 
| vacancy was filled by the Governor, until the general 
| election, with the consent of the senate, if in session, 
| and without, if during the vacation of the senate. 

| Salaries of the judges were fixed at $6,000, and 
| $1,200 allowed for expenses, except in the first dis- 
|trict. In the second judicial district judges were 
| allowed $2,500 annually, in addition to their salary 
| (except those residing in Kings county). 

| Civil actions were tried at circuits, held by one 
| judge and the Criminal Court, in each county, pre- 
| sided over by one justice of the Supreme Court and 
two justices of the sessions of the county where the 
| court is held, were to be called Courts of Oyer and 
| Terminer. 


| GENERAL TERM OF THE SUPREME CourT UNDER THE 
| CoNnSTITUTION OF 1869. 

The eight judicial districts of the State were di- 
| vided into four judicial departments, in each of which 
| there was organized a General Term. 

| Each of these was composed of a presiding justice 
| and two associate justices, who were to be selected 
and designated by the governor of the State from 
|the whole number of the judges of the State. The 
| presjding justice thus designated, served during his 
judicial term, and associate justices held the office for 
five years, unless their terms sooner expired. Gen- 
| eral Terms were to be held at least once in each year 
in each department. The General Terms thus 
created, had jurisdiction to hear and determine ap- 
_peals from the judgments and orders of the circuit 
| Courts; the special terms of the Supreme Court; the 
| Courts of Oyer and Terminer, and the County Courts 
|of each county within the department. 
This did not apply to the first department, as no 
| such office as county judge, and no such court as 
| County Court existed there, but there the General 
Term reviewed the decisions of all the inferior courts 
'of record. 
Appeals from the judgments, decisions and orders 


Court as it then, and had previously existed in the | of the General Term lay to the Court of Appeals in 
State, and created a new Supreme Court, having | certain classes of cases fixed by the statute, but it 


general jurisdiction in law and equity. 
The State was eves into eight judicial districts. 





* From advance sheets of the Medico-Legal Journal, vol. 2, of 
Ane Supreme Court of the States and Provinces of No 
merica. 


| was in these excepted classes, a court of final and 


last resort. 

The clerks of the several counties were created 
clerks of the Supreme Court, within their respective 
counties, and the seals of the court were used and 
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affixed by the clerks of the counties, who were clerks 
of the Supreme Court by statute. 

By this Constitution the distinction between attor- 
ney and counsel of members of the bar, was main- 
tained and continued, and the power to admit attor- 
neys and counsellors of the court was conferred upon 
the General Terms of the Supreme Court in each 
department. Attorneys were allowed to try causes 
in the County Courts and courts of inferior jurisdic- 
tion, but not in the higher courts. 

After two years’ service as an attorney, application 
could be made to the General Term for admission 
as counsellor. 


Tue Jupict1aL DEPARTMENTS. 

These departments were established by chapter 409, 
Laws of 1870. The first was composed of the county 
of New York. The others, second, third and fourth 
were defined by statutes. 

The General Terms in the first four departments 


were organized under the Law of 1870, chapter 403, | 


and this bench was an intermediary tribunal to 
which appeals lay in the first instance, from the Cir- | 
cuit Courts and Courts in Special Term, and from| 
County Courts, and from the decision of which | 
appeals laid to the court of final resort, the Court of 
Appeals. 

The judicial departments, as at first established, 
were four in number, and embraced the following 
counties : 


First Department — The county of New York be- | 
ing the fist judicial district. 

Second Department — The counties of the second | 
judicial ‘district. 

Third Department — The counties of the third, 
fourth and fifth judicial districts. 

Fourth Department — The counties of the sixth, 
seventh and eighth judicial districts. 

On June 1, 1884, the fifth department was created, 
composed of the counties of the seventh and eighth 
judicial districts. 

These subdivisions are as they were established by 
chapter 329 of Laws of 1883, and as they existed 
under the laws of 1894. 

The enclosed map shows the judicial districts of 
the State as they then existed, established by acts 
of May 8, 1847, chapter 485, Laws of 1857, an@ 
chapter 24, Laws of 1875. 

The judicial districts of the State as established by | 
the act of May 1847, were as follows: 


Jupicta, Districts oF THE State oF New York, 
EsTABLISHED By Act oF May 8, 1847.* 

First District — City and county of New York. 

Second District — Counties of Richmond, Suffolk, 
Queens, Kings, Westchester, Orange Rockland, Put- | 
nam, Dutchess. By the last Constitution (1894) the 
new county of Nassau was made a part of the second | 
judicial district. 

Third District — Counties of Columbia, Sullivan, 
Ulster, Greene, Albany, Schoharie and Rensselaer. 





&..* See also Laws of 1876. 


Fourth District — Counties of Warren, Saratoga, 
Washington, Essex, Franklin, St. Lawrence, Clinton, 
Montgomery, Hamilton, Fulton and Schenectady. 

Fifth District— Counties of Onondaga, Oneida, 
Oswego, Herkimer, Jefferson and Lewis. 

Sixth District— Counties of Otsego, Delaware, 
Madison, Chenango, Broome, Tioga, Chemung, 
Tompkins, Cortland and Schuyler. 

Seventh District — Counties of Livingston, Wayne, 
Seneca, Yates, Ontario, Steuben, Monroe and 
Cayuga. 

Eighth District— Counties of Erie, Chautauqua, 
Cattaraugus, Orleans, Niagara, Genesee Allegany and 
Wyoming. 

The sections of the Constitution of 1846 that re- 
lated to the organization, powers and function of the 
General Term were as follows, as amended and 
annotated to 1888: 





| TERMS OF SUPREME CouRT. 

Sec. 7. At the first session of the Legislature, 
| after the adoption of this article, and from time to 
| time thereafter as may be necessary, but not oftener 
| than once in five years, provision shall be made for 
| organizing, in the Supreme Court, not more than 
| four General Terms thereof, each to be composed 
of a presiding justice, and not more than three 
other justices, who shall be designated, according 
|to law, from the whole number of justices. Each 
| presiding justice shall continue to act as such during 
| his term of office. Provision shall be made by law 
| for holding the General Terms in each judicial dis- 
trict. Any justice of the Supreme Court may hold 
special terms and circuit courts, and may preside in 
Courts of Oyer and Terminer, in any county. 


JupcE or Justice May Nor Sir 1n Review or Dect- 
sions Mave By Him, Etc. 


Sec. 8. No judge or justice shall sit at a General 
Term of any court, or in the Court of Appeals, in 
review of a decision made by him, or by any court 
of which he was at the time a sitting member. The 
testimony in equity cases shall be taken in like man- 
ner as in cases at law; and except as herein other- 
wise provided, the Legislature shall have the same 
power to alter and regulate the jurisdiction and pro- 
ceedings in law and equity that they have hereto- 
| fore exercised. 





| Vacancy In Orrice or Justice or SuPREME Court — 
How FILiep 
Sec. 9. When a vacancy shall occur, otherwise 
| than by expiration of term, in the office of justice 
of the Supreme Court, the same shall be filled, for 
|a full term, at the next general election happening 
not less than three months after such vacancy oc- 
| curs; and until any vacancy shall be so filled, the 
| Governor, by and with the advice and consent of 


| the Senate, if the Senate shall be in session, or if 
| not in session, the Governor may appoint to fill 
| such vacancy. Any such appointment shall continue 
| until and including the last day of December next 
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after the election at which the vacancy shall be | the Governor must designate a presiding or asso- 
filled. | ciate justice, as the same requires. An associate 

The Constitution of 1846 was amended by vote of| justice, thus designated, shall act for his predeces- 
the people November 5, 1872, by the adoption of sor’s unexpired term, or until the earlier close of his 
the following amendment, as amended by chapter | official term. . 


329, laws of 1883: | ASSIGNMENT OF DutTIEs To JUSTICE WHOSE DESIGNA- 


LEGISLATURE TO Provip— For Not More THAN Five TION Is REVOKED. 
GENERAL TERMS— ELECTION oF ADDITIONAL Jus-| Sec. 222. Where the Governor revokes the desig- 
tices —WueEN Justices To BE INVESTED WITH | nation of a General Term justice, as prescribed in 
OFFICE. | the last section but one, he may prescribe the duties 
Sec. 28. The Legislature, at the first session to be performed by that justice, in holding court in 
thereof after the adoption of this amendment, shall | any part of the State, from the time of such revo- 
provide for organizing in the Supreme Court not/ cation until the taking effect of the next appoint- 
more than five General Terms thereof; and for the ment of terms, as prescribed in section two hundred 
election at the general election next after the adop-| and thirty-two of this act, for the judicial depart- 
tion of this amendment by the electors of the judi-, ment to which that justice belonged. 
cial districts mentioned in this section, respectively, | 


of not more than two justices of the Supreme Court | 


in addition to the justices of that court now in| 


DESIGNATION AND REvocATION TO BE FILep. 
Sec. 223. A designation of a General Term jus- 


office in the first, fifth, seventh and eighth, and not | tice, or a revocation thereof, must be in writing, 


more than one justice of that court in the second, 
third, fourth and sixth judicial districts.** The jus- 
tices so elected shall be invested with their offices 
on the first Monday of June next, after their 
election. 

The section of the New York Code of Civil Pro- 
cedure relating to the Judicial Departments, General 
Terms, are as follows: 


JupictaL DEPARTMENTS — GENERAL TERMS. 


Sec. 219. The departments, into which the State 
is divided, for the purpose of organizing and hold- 
ing General Terms of the Supreme Court, are styled 
in this act, Judicial Departments. There is a Gen- 
eral Term of the Supreme Court in each judicial 
department, composed of a presiding justice and 
two associate justices, designated from the whole 
bench of justices of the Supreme Court, as pre- 
scribed in the next two sections. The justices so 
designated are styled in this act, General Term 
justices. 


PresipING AND AssocIATE Justices—How Lone 
to Act. 


Sec. 220. A presiding justice shall act as such, 
during his official term as a justice of the Supreme 
Court, and an associate justice for five years from 
the thirty-first day of December, next after his 
designation; or until the earlier close of his official 
term. But the Governor may, at any time, upon 
the written request of a General Term justice, re- 
voke his designation. 


VacaANcies AT GENERAL TERM— How FILLED. 


Sec. 221. Within three months before a vacancy 
is to occur by lapse of time, or as soon after its 
occurrence as practicable, the Governor must desig- 
nate, from the whole bench of justices of the Su- 
preme Court, another presiding or associate justice, 
for the period specified in the last section. When a 
vacancy occurs, for any cause except lapse of time, 





* See also chapter 329, Laws of 1883. 


}and filed in the office of the Secretary of State. 
| The request of the justice whose designation is re- 
| ee must be filed with the revocation. 


| See L. 1870, ch. 408, sec. 3; as am’d L. 1875, ch. 
| 616. 


Wuen Justices May Act at A GENERAL TERM IN 
OtHER DEPARTMENTS. 

Sec. 224. A presiding justice, designated for a 
judicial department may preside at a General Term, 
held in another department, if the presiding justice 
of that department is absent, or disqualified from 
acting; and an associate justice may act as such, at 
a General Term held in another department, in 
place of an associate justice of that department, 
who is in like manner absent or disqualified. 


See L. 1870, ch. 408, sec. 6. 


Times AND Piaces oF Hoipinc GENERAL TERMS; 
How APpporiNntTeED. 

Sec. 225. (Amended 1877, ch. 416). On or before 
the first day of December, in the year eighteen hun- 
dred and seventy-eight, and each second year there- 
after, the General Term justices in each judicial 
department, or a majority of them, must appoint 
the times and places for holding the General Terms 
of the Supreme Court, within their judicial depart- 
ment, for two years from the first day of January, 
of the year then next following. They must so des- 
ignate at least one General Term in each year, to 
be held in each of the judicial districts composing 
the department. 

L. 1871, ch. 766, secs. 1, 3; L. 1872, ch. 778; L. 
1875, ch. 167. 


APPOINTMENT OF TERMS TO BE PUBLISHED. 


Sec. 226. An appointment so made must be 
signed by the justices making it, and filed on or 
before the fifteenth day of December of the same 
year, in the office of the Secretary of State; who 





must immediately thereafter publish a copy thereof 
in the newspaper printed at Albany, in which legal 
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notices are required to be published, at least once 
in each week, for four successive weeks. The ex- 
pense of the publication is payable out of the treas- 
ury of the State. 

L. 1871, ch. 766, secs. 2, 3; L. 1872, ch. 778; see 
L. 1884, ch. 133, sec. 3; L. 1885, ch. 262. 


APPOINTMENT AFTER PRESCRIBED TIME. 

Sec. 227. If an appointment of General Terms is 
not made or filed, before the expiration of the time 
specified therefor in the last two sections, it may be 
made or filed at the earliest convenient time there- 
after; and the terms appointed thereby may be held 
pursuant to the same, after it has been published for 
the length of time, prescribed in the last section. 


WueEn AssociaTE Justice To Presiwe, Etc. 

Sec. 228. (Amended, 1881, ch. 426; 1893, ch. 217). 
If a presiding justice is not present, at the time and 
place appointed for holding a General Term, the 
associate justice present, having served the longest 
time as such, or if two are present who have served 


the same length of time, the elder of them must act 


as presiding justice until a presiding justice attends. 
If only one General Term justice is present, he may 


select one or two justices of the Supreme Court to | 


hold with him the General Term, until two General 
Term justices attend. If only two General Term 
justices are present, they may select a justice of the 
Supreme Court to hold General Term with them. 


L. 1870, ch. 408, sec. 4. 


Section 229, which related to the sitting of a jus- 
tice, in place of one disqualified, was repealed by 
L. 1877, ch. 416. 


GENERAL TERM HELD By Two JusTICcEs. 


Sec. 230. A General Term may be held by two 
justices; and the concurrence of two justices is 
necessary to pronounce a decision. If two do not 
concur, a re-argument must be ordered. 


Wuen. Cause To Be Hearp in ANOTHER DEPART- 
MENT. 

Sec. 231. When an order for re-argument has 

been made, as prescribed in the last section, and one 

of the General Term justices of that judicial depart- 


ment is not qualified to sit in the cause, the order | 


directing the argument may, in the discretion of the 
General Term, direct it to take place, and the cause 
to be decided, in another judicial department, spe- 
cified in the order. And where two of the General 
Term justices in a department are not qualified to 
sit in a cause, to be heard at the General Term of 
that department, an order may be made, upon no- 
tice, by the other General Term justice, or at a Spe- 
cial Term of the court held in that department, 
directing that the cause be heard and decided in an- 
other judicial department, specified in the order. 
But this section does not prevent the cause from 
being heard and decided, in the same judicial de- 
partment, by two qualified justices, if an order, di- 


recting the same to be heard and decided in another 
department, has not been made. 


L. 1870, ch. 408, secs. 6, 10. 


Governor May Appoint ExTrAoRDINARY TERMS AND 
ASSIGN JUSTICES. 

Sec. 234. The Governor may, when in his 
opinion, the public interest so requires, appoint one 
or more extraordinary General or Special Terms 
of the Supreme Court, or terms of a Circuit Court, 
or Court of Oyer and Terminer. He must. desig- 
nate the time and place of holding the same, and 
name the justice who shall hold, or preside at each 
term, except a General Term; and he must give 
notice of the appointment in such manner as, in 
his judgment, the public interest requires. 

L. 1870, ch. 408, sec. 14. 


GENERAL Powers AND Duties oF JUSTICES. 

Sec. 235. Any justice of the Superior Court has 
power to sit at a General Term, or to hold a Special 
Term of the Supreme Court, or a term of the Cir- 
cuit Court, or to preside at a term of the Court of 
Oyer and Terminer, for the whole or any portion of 
the term; and to act upon any business, which regu- 
larly come before the term in which he is sitting; 
except where he is personally disqualified from sit- 
ting, in a particular action or special proceeding. 
Each justice must, at all reasonable times, when not 
engaged in holding court, transact such judicial busi- 
ness as may be done out of court. 

2 R. S. 203, sec. 214, code Pro., secs. 26, 27. See 
| Const., art. 6 sec. 7. 


Wuen Governor To DesiGNATE Justices To Hop 
Courts. 

Sec. 237. If a General or Special Term of the 
Supreme Court or a term of the Circuit Court, or 
Court of Oyer and Terminer, duly appointed, is in 
danger of failing, the Governor may designate one or 
| more justices of the Supreme Court, as the case re- 
quires, to preside at the term of the Court of Oyer 
and Terminer, or to hold the term of the Supreme 
| Court, or Circuit Court, in the absence of the justice 
lor justices appointed to preside at or hold the same. 
L. 1850, ch. 1, sec. 1. 


Orricers TO ATTEND GENERAL TERM; Room, Etc. 


Sec. 242. (Amended, 1877, ch. 416; 1879, ch. 542.) 
A General Term must be attended by the sheriff of 
|the county in which it is held, his under-sheriff, or 
jone of his deputies; by two constables or police 
| officers, notified by the sheriff; by a crier for courts 
| within the county; and by the county clerk, or his 
| deputy or special deputy; all of Whom must act un- 

der the direction of the court, or of the presiding 
| justice. The sheriff of the county must cause the 
{room in which the General Term is held, to be prop- 
|erly heated, ventilated, lighted and kept comfortably 
|clean and in order. The court may enforce the per- 
| formance of that duty by the sheriff. The sheriff 
must also provide the court with all necessary sta- 
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tionery and minute books, upon the written requisi- 
tion of the court, or of the justice presiding at the 
term. 


L. 1870, ch. 408, sec. 11. 


Prior to the Constitution. of 1869, the judges of. 


the Circuit Court met at a General Term or Appel- 
late Court, the senior judge in priority of service 
presiding in each department, and: discharged the 
duties, which, under the Constitution of 1869 and the 
subsequent legislation as specified, was placed upon 
the General Term, created by the Constitution of 
1869. The history of the General Term, however, 
belongs to the period between its creation, under 
the Constitution of 1899, and the Constitution of 1894, 
when that court ceased, and it was superseded by the 
Appellate Divisions, which will be treated in a sepa- 
rate chapter or under that heading. 

The General Term system was thus in force from 
the adpption of the Constitution of 1869 to the adop- 
tion of the Constitution by the vote of the people, 
November 6, 1894, which went into effect January I, 
1895, except in specified articles. 

It had been continued nearly half a century and 
it was the tribunal that reviewed the decisions of 
the Special Terms and the results of all trials in 
the Supreme Court before juries and was the great 


court before whose judges, in its five departments, | 


the enormous mass of appeals were argued. From 
its decisions, an appeal lay to the court of last resort, 
the Court of Appeals. 

The bench of this court was the aspiration of the 


abler men upon the bench of the Supreme Court, | 


who were selected by the Governors of the State, 
usually for their superior attainments and ability. 
The abler men of the bench aspired to seats in the 
Appellate Department, and the ablest jurists of the 
State were often found in the General Term. 
The new Constitution of 1894 abolished it, and 
superseded it by the new appellate divisions. The 


Constitution of 1894 was adopted by a majority of | 


82,695, and the work the General Term has done in 
its history, is a monument to the men who graced 
and adorned its bench. 


THE CoMPOSITION OF THE GENERAL TERMS AND THE 
Jupces oF THAT BENCH FROM ITs ORGANIZATION. 
First Department. 
1870—1871—1872. 

Daniel P. Ingraham, presiding justice; Albert 
Cardozo, George Barnard, associates. 


1873. 
Daniel P. Ingraham, presiding justice; John R. 
Brady, Noah Davis, associates. 
1874—1875—1876—1877—1878— 1879. 
Noah Davis, presiding justice; John R. Brady, 
Charles Daniels, associates. 


1880. 


Noah Davis, presiding justice; John R. Brady, 
George C. Barrett, associates. 


| 


| 
| 


1881—1882— 1883— 1884— 1885. ; 
Noah Davis, presiding justice; John R. Brady, 
| Charles Daniels, associates. 
| 1886. 
John R. Brady, presiding justice; Charles Daniels, 
associate. 
1887—1888—1889— 1890. 

Charles H. Van Brunt, presiding justice; John R. 
Brady, Charles Daniels, Willard Bartlett, associates. 
1891. 

Charles H. Van Brunt, presiding justice; John R. 
Brady, Charles Daniels, associates. 


1892. 
Charles H. Van Brunt, presiding justice; George 
C. Barrett, Morgan J. O’Brien, associates. 


1893. 

Charles H. Van Brunt, presiding justice; George 
C. Barrett, Morgan J. O’Brien, David L. Follett, 
associates. 

1894. 

Charles H. Van Brunt, presiding justice; Alton 

B. Parker, David L. Follett, Morgan J. O’Brien, 


associates. 
1895. 
Charles H. Van Brunt, presiding justice; Alton 
B. Parker, Morgan J. O’Brien, associates. 


Second Department. 
1870—1871—1872. 
Joseph F. Barnard, presiding justice; Jasper W. 
Gilbert, Abraham B. Tappan, associates. 
; 1873. 
Joseph F. Barnard, presiding justice; Abraham 
B. Tappan, Jasper W. Gilbert. 
1874. 
Joseph F. Barnard, presiding justice; Abraham 
B. Tappan, John L. Talcott, associates. 


1875. 

Joseph F. Barnard, presiding justice; John L. 
| Talcott, Abraham B. Tappan, associates. 

1876—1877—1878—1879—1880—1881— 1882— 1883. 

Joseph F. Barnard, presiding justice; Jasper W. 
Gilbert, Jackson O. Dykman, associates. 

1884—1885—1886—1887— 1888— 1 889—1890— 
1891—1892—1893. 

Joseph F. Barnard, presiding justice; Calvin E. 

Pratt, Jackson O. Dykman, associates. 
1894—1895. 

Charles F. Brown, presiding justice; Calvin E. 

Pratt, Jackson O. Dykman, associates. 


Third Departmentt. 
1870—1871—1872. 


Theodore Miller, presiding justice, Platt Potter, 
|John M. Parker, associates. 
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1873. 
Theodore Miller, presiding justice, Platt Potter, 
John M. Parker, associates. 
1874. 
Theodore Miller, presiding justice, Platt Potter, 
Augustus Bockes, associates. 
1875—1876—1877—1878—1879— 1880— 1881— 1882. 
William L. Learned, presiding justice; Augustus 
Bockes, Douglass Boardman, associates. 
1883—1884. 
Theodore Miller, presiding justice; 
Bockes, Douglass Boardman, associates. 


1885—1886—1887. 


Augustus 


William L. Learned, presiding justice; Augustus | 


Bockes, Judson S. Landon, associates. 


1888. 

William L. Learned, presiding justice; Augustus 
Bockes, Judson S. Landon, Charles R. Ingalls, 
associates. 

1889—1890. 

William L. Learned, presiding justice; Charles 

R. Ingalls, Judson S. Landon. 
1891. 

William L. Learned, presiding justice; Judson S. 

Landon, Stephen Mayham, associates. 
1892—1893—1894. 

Stephen L. Mayham, presiding justice; John R. 

Putnam, D. Cady Herrick, associates. 
1895. 

Stephen L. Mayham, presiding justice; John R. 

Putnam, D. Cady Herrick, associates. 


Fourth Department 
1870—1871—1872. 
Joseph Mullin, presiding justice; 
Johnson, John L. Talcott, associates. 
1873. 
Joseph Mullin, presiding justice; John L. Tal- 
cott, E. Darwin Smith, associates. 
1874—1875. 
Joseph Mullin, presiding justice; Jasper W. Gil- 
bert, E. Darwin Smith, associates. 
1876. 
Jaseph Mullin, presiding justice; John L. Tal- 
cott, E. Darwin Smith, associates. 
1877—1878—1879—1880. 
Joseph Mullin, presiding justice; John L. Tal- 
cott, James C. Smith, associates. | 
1881—1882. 
John L. Talcott, presiding justice; George A. 
Hardin, James C. Smith, associates. 
1883. 
James C. Smith, presiding justice; John L. Tal- 
cott, E. Darwin Smith, associates. 


Thomas A. 





1884. 
George A. Hardin, presiding justice; Douglass 
Boardman, David L. Follett, associates. 
1885—1886. 


George A. Hardin, presiding justice; Douglass 
Boardman, David L. Follett, associates. 


1887—1888—1889—1890—1891—1892—1893—1894. 
George A. Hardin, presiding justice; Celora A. 
Martin, Milton H. Merwin, associates. 


1895. 
George A. Hardin, presiding justice; Celora A. 
Martin, Milton H. Merwin, associates. 


Fifth Department. 
1885—1886—1887. 


James C. Smith, presiding justice; George 
Barker, George B. Bradley, associates. 

1888. 
George Barker, presiding justice; George B. 


Bradley, Charles C. Dwight, Albert Haight, asso- 
ciates. 
1889. 
George Barker, presiding justice; Charles C. 
Dwight, Frances Macomber, associates. 


1890—1891. 
Charles C. Dwight, presiding justice; Francis A. 
Macomber, Thomas Corlett, associates. 


1892. 
Charles C. Dwight, presiding justice; Francis A. 
Macomber, Loran L. Lewis, associates. 


1893—1894. 
Charles C. Dwight, presiding justice; George B. 
Bradley, Albert Haight, associates. : 


' 1895. 

Charles C. Dwight, presiding justice; George B. 
Bradley, Loran L. Lewis, Hamilton Ward, asso- 
ciates. 

a ee 


THE PROGRESS OF LAW REFORMS. 


It has now been five years since the writer, in an 
article published in The American Lawyer, dwelt at 
some length upon “ The Law’s Delays.” That article 
was directed somewhat particularly to the condition 
of affairs in the county of New York. The present 
one will be restricted to that subject. 

It was shown that the law’s delays arose mainly 
out of two sources: the infirmities — structural in- 
firmities — of the courts, and clumsy procedure. It 


was assumed that no material change would be 
brought about, speedily, to relieve the situation. 
What was said in that article, in one or two con- 
nections, will bear repeating now: 

(1.) “It is unmistakably true that the human race 
in the aggregate is very much inclined to keep on 
doing a thing because it is a custom, and all innova- 
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tions meet with resistance because they involve a| defects in procedure at once as palpable and as 
certain amount of displacement of old ideas and of | easily corrected. 
painstaking in order to become accustomed to new | The terms for trials have not been increased nor 
ones.” | have vacations been diminished. And here, it may 
(2.) “It is too much to hope that any considerable | conveniently be pointed out, has been one inevitable, 
curtailment of time now consumed in the trial of| certain cause of additional delay in the trial of 
causes can be brought about at once or, indeed, in cases. During the summer months our higher 
the near future, but there is not as a matter of fact,| courts are closed. During that period of three 
any reason why some progress may not be made if| months, however, business is not suspended and 
only the careful attention of legislators can be) litigation does not cease to have its incipiency. 
brought to bear upon the subject.” The Legislature; Probably several hundred cases arise out of one 
has given the matter its careful attention, but the | calamity, such as the Slocum disaster, and this is as 
results to date are few and amusing. | likely to happen in June as in January. But the legal 


Five years ago the Supreme Court in the First De- | business of the summer is carried forward to the 


. . ° | 
partment was two years behind with its law work. | 


Now it is three years behind. 

The writer knows of a case where a man was| 
knocked into the subway, through the collision of a 
street car and a delivery wagon, in the early part of | 
1902. Suit was brought in March of that year and 
was promptly placed upon the calendar. It has never 
been reached and will not be, in all probability, until 
the early part of 1905. 

Of course this is not right. There is no man of 
ordinary sense and fairness who will not agree that 
any injury to the person, property or liberty of the 
citizen should be redressed within a reasonable time. 
To suffer a state of affairs wherein one man may 
deprive another of his means of livelihood, his arms 
or legs, and go “ scot free” for the period of several 
years, with a strong likelihood of escaping altogether 
through the lapse of time, death of witnesses and the 
like, is a gross perversion of justice to say the least | 
of it. It strikes at the very foundation of society, | 
breeds a deep disrespect for law and order, and tends 
more and more to chicane and fraud in the daily 
affairs of the business world. | 

Cut off a workman’s hand by neglect and the) 
prompt recompense to which he is entitled is money | 
enough to maintain him in comfortable, respectable | 
existence. But the law, as administered, says, “ No, | 
spend your savings; become a pauper or a criminal | 
if you will, but redress for the wrong done you shall | 
not have within three years!” Cotild anything more | 
revolting to the sense of justice which abides in| 
every man’s mind exist in a civilized community? 

No increase of the force of the judiciary in New 
York county has been created within five years ex- 
cepting one additional justice of the City Court and 
two Municipal Court justices. 

No radical difference has been wrought in the 
procedure of the courts. Five years ago, in order to 
get a review of a verdict as against the weight of 
evidence in any case, a New York lawyer had to 
enter a separate order denying a motion for a new 
trial, and appeal from this as well as the judgment 
in the action. He has to do the same absurd thing 
now. If only the law were amended permitting a 
review of the facts, the weight of evidence, etc., 
on appeal from the judgment all would be well,—a 
great deal of time, labor and expense would be 
saved; but “there’s the rub!” And there are other 





fall, and then, of course, the trouble begins. The 
fall has its own work, and so has the winter and the 
spring. 

Every one will readily perceive, also, that the 
neglect of three month’s business in each year 
means a loss of an entire year every four years. And 
this is illustrated in the comparative congestion, as 
above indicated, between 1899 and 1904. 

It is not now intended to make any criticism of 
the courts for their arrangement of their terms and 
vacations. The plan of a period of nine months’ 
work and three months’ play has been tried long 
and satisfactorily, apparently, to bench and bar. 

But something must be done to relieve the pres- 
sure on the courts: to give opportunity to citizens for 
legal redress of their wongs, and something has 
already been proposed for this purpose, the scope 
and probable efficacy of which we will briefly 
consider. 

In the article of five years ago, to which reference 
has been made, this question was asked: ‘ Why 
is it not perfectly feasible to amend the law so as 


| to provide that any judge of a court of record hold- 


ing a term at which there may be more cases than 
he can hear personally, or with the assistance of 
one or more juries, shall be empowered to appoint 
subsidiary judges who shall be authorized to em- 
panel juries and so dispose of causes that may be 
sent to them?” 

There was, as concerned the State of New York, 
greater necessity of constitutional amendment to 


| allow the election of additional judges of the Su- 


preme Court. The attempt to limit the number, 
as by the sixth article of the Constitution, was a 
most extraordinary exhibition of over-caution on 
the part of its framers. No matter how great the 
increase in population or business; how woefully 
the despatch of court work should be retarded by 
absence or sickness among the members of the 
bench, we were to have no additional judges with- 
out a Constitutional amendment, requiring for its 
passage and adoption at least two years! 

This was a queer restriction upon legislative 
power among the great civic bodies of the world. 
Not in the federal Constitution of the United States 
nor of Australia; not in the organic law of Canada, 
nor, indeed, in the Constitutions of several of the 
great States of the Union was there to be found any 
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such limitation. And one looked in vain through 
the debates and proceedings of the convention that 


adopted New York’s last Constitution, for the rea-| 


son for the insertion of such a provision against 
the increase of the judiciary. The conjecture (based 


upon the admission of one of the foremost lawyers | 


who attended the Constitutional Convention) was 
that the framers of our organic law feared that un- 
limited power in the Legislature would lead to 


abuse; that at some time a badly-balanced Assembly | 
and Senate, with the connivance of a weak Gov- | 
ernor, would unduly increase the number of judges | 
and fill the additional places with incompetent men. | 

Be the cause what it may, however, the hindrance | 


is now happily in a fair way to be removed. There 
is pending a proposed amendment to the Constitu- 
tion (known as the Davis plan) whereby the Legis- 
lature will be empowered to increase the number 
of judges of the Supreme Court in proportion to 
the population (on a given ratio), and, as this meas- 
ure has been generally commended, it seems likely 
of adoption. Another proposed amendment (known 
as the Brackett plan) will empower the Legislature 
to provide laws for the appointment of occasional 
trial commissioners, whose functions shall be, for 
the time being, equivalent to those exercised by 
Supreme Court justices. And these two amend- 
ments, it need hardly be stated, will give ample re- 
lief to the congestion of business in that court. 


By an act of the Legislature of 1902 the Governor | 


was authorized to appoint and did appoint a com- 
mission of very able and experienced men to en- 
quire into the matter of the law’s delays in the first 
and second judicial departments, and, after their 
continuance in power until January, 1904, they sub- 
mitted a report of their labors and of their recom- 
mendations, on the twenty-fifth of that month. 
Many eminent jurists appeared before them and 
their sessions and deliberations served strongly to 
impress the necessity of legislative relief upon the 
people at large and the law-makers at Albany. It 
is regretted that their recommendations have not 
been fruitful of definite results, but the time is not 
past for hope of further reforms in our laws. 

There remains, in addition to the probable consti- 
tutional amendments above mentioned, one simple 


stand quick trials are provided for persons having 
property at stake, on contract, in small amounts, 
but where there is more in substance and time con- 
| cerned (which would seem to demand speedier re- 
| lief), there is no help beyond the tedious grind of 
|the mills of the courts. This is an incongruity 
which will undoubtedly be corrected in the course 
of time. 

And thus we see that reforms in the law, like 
| other things of importance, are of slow growth. 





|“ Tall oaks from little acorns grow” — but they do 
| not grow in a day. 

Wi.us B. Down. 
New York City, July, 1904. 


ey 


SAVING THE LIFE OF ANOTHER. 


Rescuer ImpERILING His Own Lire Not Guitty or 
CoNTRIBUTORY NEGLIGENCE. 


Apropos of the decision of out own Supreme 
Court in Pittsburg C. C. & St. Louis Ry. Co. v. 
Lynch, 69 Ohio St. 123, 48 Bull. 952, prescribing the 
conditions essential to recovery for injuries sustained 
in effort to save the life of another, we note the 
| decision of the Supreme Court of Iowa, rendered 
| February, 1904, Saylor v. Parsons, 98 N. W. Rep. 
500. That court held that one who attempts to res- 
cue another from imminent danger, thereby im- 
periling his own, is not, as a matter of law, guilty 
of contributory negligence. 

In discussing this question the court says: Cases 
involving the rescue of adults as well as infants from 
imminent danger are numerous, and the principle 
seems to be well established that he who springs 
to the rescue of another, encountering great danger 
to himself, is not to be denounced as negligent, but 
that the propriety of his conduct is to be left to the 
judgment of the jury. Pennsylvania Co. v. Langen- 
dorf, 48 Ohio St. 316 (28 N. E. Rep. 172; 13 L. R. 
A. 190; 29 Am. St. Rep. 553); Linnehan v. Samp- 
son, 126 Mass. 506 (30 Am. Rep. 692); Becker v. 
Railway Co., 22 Ky. Law, 1893 (61 S. W. Rep. 907; 











remedy which would relieve the congestion in New| 53 L. R. A. 267); Maryland Steel Co. v. Marney, 88 


York city, and provide against its recurrence in| y¢q 482 (42 Atl. Rep. 60; 42 L. R. A. 842; 81 Am. 
the future. If the jurisdiction of the City Court, | sp. Rep. 441); Thompson, Negligence Sec. 108. 


which is now limited to causes involving $2,000 or | See Liming v. Railway, 81 Iowa, 246 (47 N. W. 
less, could be increased to an indefinite amount, and | Rep. 66.) 
the number of justices of that court augmented to} 

meet the demands of population and business, there| 2. But negligence on the part of the defendant, 
would then be no reason for delay in the trial of| either toward the person rescued or the party mak- 
causes resting upon the simple principles of com-| ing the rescue after the attempt has been begun, 
mon law. | is essential to a recovery in all cases. This was il- 


Any judge who has ability and integrity enough | lustrated in Evansville & Crawford Ry. v. Hiatt, 17 


to understand and apply the law on a case involving 
a simple obligation to pay a debt of $2,000 can do as 
well in a cause involving $20,000 or $200,000. The 


Ind. 102, where a son undertook to rescue his father 
from in front of a moving train on a bridge, and 
recovery was denied for that the employes of the 


amount involved has nothing whatever to do with 
the questions of law in the case. As matters now 


railroad company did not observe either in time to 
In Donahoe v. Railway Co., 83 


avoid a collision. 
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Mo. 560 (53 Am. Rep. 594), the court, in consider- 
ing the liability of the company for injury to a 
mother in attempting to rescue her child, perspicu- 
ously states principles governing cases of this char- 
acter: “It is to be observed that only when a rail- 
road, by its own negligence, created the danger, or 
through its negligence is about to strike a person in 
danger, that a third person can voluntarily expose 
himself to danger in an effort to rescue such person, 
and recover for an injury he may sustain in that 
attempt. For instance, a man is lying on the track 
of a railroad, intoxicated or asleep, but in such a 
position that he cannot be seen by the men manag- 
ing an approaching train, and they had no warning 
of his situation, and another, seeing his danger, | 
should go upon the track to save his life, and be 
injured by-the train, he could not recover unless 
the trainmen were guilty of negligence with respect 
to the rescuer, occurring after the beginning of his 
attempt. If the railroad company is not chargeable 
with negligence with respect to the person in dan- 
ger, the case of the person who attempted to rescue 
him and was injured must be determined with refer- 
ence to'the negligence of the company in its conduct 





toward him and his making the attempt. In other 
words, the negligence of the company as to the per- 
son in danger is imputed to the company with re-| 
spect to him who attempts the rescue, and, if not | 
guilty of negligence as to such person, then it is| 
only liable for negligense occurring with regard to| 
the rescuer after his efforts to rescue the person had | 
commenced.” (See also Gramlich v. Wurst, 86 Pa. | 
St. 74, 27 Am. Rep. 684). It is not pretended that 
plaintiff was not assigned a safe place to do his work, 
nor is it claimed there was any want of care with 
respect to him after he began his efforts to sustain 
the wall with the stick. But was there any negli-} 
gence on the part of the defendants towards Par- 
sons, the person rescued? The law of negligence is 
based on the relative rights and duties of one person 
toward another. Says Judge Thompson, in his 
Commentaries on the Law of Negligence, sec. 3: 
“An essential ingredient of any conception of the 
law of negligence is that it involves the violation of| 
a legal duty which one person owes another — the | 
duty to take care for the safety or property of the 
other; and the converse proposition is that where 
there is no legal duty to exercise care there can be 
no actionable negligence. Therefore, it is reason- 
able that a plaintiff who grounds his actions upon 
the negligence of the defendant must show not only 
that the conduct of the defendant was negligent, 
but also that it was a violation of some duty the 
defendant owed to him.” These principles are of 
universal recognition in text books and decisions. 
Undoubtedly Parsons owed the moral duty of pro- 
tecting his own person from harm. But the love of 
life is regarded as a sufficient inducement to self- 
preservation; all that is deemed essential for the 
government of persons in matters affecting them- 
selves alone. Where no one else is concerned the 





individual may incur dangers and risks as he may 


choose, and in doing so he violates no legal duty. 
He cannot be guilty legally, though he may be mor- 
ally, of neglecting himself. It matters not whether 
he (Parsons) was vice-principal or fellow-servant, as 
he voluntarily undertook on his own motion to un- 
dermine the wall. This endangered no one’s life 
but his own. If he was in peril, it was because he 
placed himself there. There was no negligence on 
tthe part of either defendant as to him, and for this 
reason there could have been none as to his rescuer. 
To illustrate, suppose a person with intent to 
suicide should jump into the river, and another, 
seeing his peril, but without knowledge of his 
intent, should leap in after him, and in attempting 
to save him be injured. Would anyone contend 
that the latter could recover the damages resulting 
from the former or his administrator? Certainly 
not, and for the reason that negligence could not 
be imputed to the suicide. He was the dereliction 
of a moral, not a legal, duty to himself; for to take 
one’s own life, though a crime at common law, is 
not so declared by our code. It may be said, how- 
ever, that Parsons ought, in placing himself in peril, 
to have anticipated that some one would, upon 
discovering his danger, undertake to shield him 
from harm. But this was a contingency which, as 
it seems to tts, would not be likely to be contem- 
plated. In the first place, there is nothing in the 
record to indicate that Parsons, in the exercise of 
ordinary care, could not have undermined the wall 
with safety to himself. That he so intended must 
be presumed, for the presumption in favor of pru- 
dence is always to be indulged until the contrary 
appears. If then, he might have performed the 
work with safety to himself, neither he nor the com- 
pany is chargeable with negligence for not antici- 
pating that he would do it otherwise, and that, if he 
so did, somebody would attempt to rescue him. 
Nor is the probability of receiving such assistance 
a matter which a person with ordinary diligence, in 
undertaking a perilous enterprise, would be likely 
to take into consideration. Men do not expose 


| their lives to danger with the idea that others will 


protect them from harm by risking their own lives. 
Though history teems with accounts of heroic con- 
duct and self-sacrifice, deeds of this kind have not 
become so common that they are to be anticipated 
as likely to occur whenever opportunity is afforded. 
The instincts of self-preservation still so dominate 
human conduct that acts like that under considera- 
tion, in which life itself was risked for the protection 
of another, are of such rare occurrence as always 
to command the special attention and admiration of 
the entire community, and by the common voice of 
mankind those who do them are singled out as 
worthy of enrollment on the scroll of heroes. Be- 
cause of their infrequency, however, it cannot be 
said they should enter into the calculations of men 
as at all likely in the ordinary transactions of life. 
As they spring from magnanimity, magnanimity 
must be relied upon in cases like this for reparation. 
— Ohio Law Bulletin. 
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BANKRUPTCY. 


BurtpiInc AND Loan Company Not Svusjecr To 
Jurispicrion or Uwnitep States BANKRUPTCY 
Courts. 


Unitep States District Courtr—SoutHern Dis- 
TRIcT OF New York. 


(January, 1904.) 


In the Matter of THe New York Buitpinc-Loan 
BANKING CoMPANY. 





McCloskey, Belfer & Flash, for petitioning cred- 
itors; Eustace & Eustace, for New York Building- 
Loan Banking Company; Sheehan & Collins, for the 
People of the State of New York, a creditor; Frank 
M. Patterson, for Joseph Trapnell, Jr., an intervening 
creditor; Charles A. Collin and Frank M. Patterson, 
of counsel for respondents. 


Hott, J— This is a proceeding to have the New 
York Building-Loan Banking Company adjudged an 
involuntary bankrupt. The petition alleges that it is 
a corporation principally engaged in trading or mer- 
cantile pursuits, and the answer denies this allega- 
tion. The alleged bankrupt was organized under 
chapter 122 of the New York Laws of 1851, authoriz- 
ing the incorporation of building, mutual loan and 


act. By the provisions of the present act, the corpo- 
rations which can be put into involuntary bankruptcy 
are those “engaged principally in manufacturing, 
trading, printing, publishing, mining or mercantile 
pursuits.” These terms are to be taken in their 
{natural and usual meaning, and any corporation 
| which does not come within such meaning cannot be 
| put into bankruptcy. I think that an ordinary build- 
| ing and loan association is not a corporation which is 
| included in the provision quoted. Admittedly the 
|only kind of corporation described in the act which 
\it can be claimed to be is one engaged principally in 
|either manufacturing, trading or mercantile pur- 
|suits. I think that it does not come within any of 
| these descriptions. No direct decision that a building 
and loan association cannot be put into bankruptcy 
has been brought to my attention, but the great 
weight of authority in analogous cases supports the 
view that they cannot. The following classes of 
corporations, for instance, have been held not to be 
subject to the present Bankrupt Act: A mutual fire 
insurance company (Re Cameron .Town Mut. Fire, 
etc., Ins. Co., 96 Fed. Rep. 756), a tontine insurance 
company (Re Tontine Surety Co., 116 Fed. Rep. 401), 
a company organized to buy and sell stocks, bonds 
and securities (Re Surety Guar. & Trust Co., 121 
| Fed. Rep. 73), a common carrier of persons and 
| property (Re Philadelphia, etc., Co., 114 Fed. Rep. 
| 403; Re H. J. Quimby Freight Forwarding Co. 121 








accumulating fund asociations, and the acts amenda- | Fed. Rep. 139), a water supply company (Re N. : A 
tory thereof, and has carried on the usual business of | & Westchester Water Co., 98 Fed. Rep. 711), a com- 
a building and loan association. The object of its|Pany organized to give theatrical performances (Re 
incorporation, as stated in its by-laws, and the actual | Oriental Society, 104 Fed. Rep. 975), a company car- 
business which it has done has been, in substance, | Tying on the business of a restaurant and saloon (Re 
to accumulate a fund from the contributions of its| Cheasapeake Oyster & Fish Co., 112 Fed. 960), a 
own members, from which loans were made to some | Social club (Re Fulton Club, 113 Fed. Rep. 997), a 
of its members to assist them in the purchase of | public circulating library (Re Parmalee Library, 120 
real estate, the profits of the business being divided | Fed. Rep. 235), a laundry company (Re White Star 
among all its members. The company at times pur- | Laundry Co., 117 Fed. Rep. 570). 
chased real estate from third parties, but only when| There are three reported cases which do not appear 
a member wished to ultimately purchase such real | to conform to the general trend of authority. In re 
estate, and upon an arrangement that the title should | Mutual Mercantile Agency (111 Fed. Rep. 152), it 
be transferred to such member as soon as he com-| was held that a,company conducting the business of 
pleted the payments for it. No real estate was sold|a mercantile agency was principally engaged in 
to third parties, and the entire business of the com- | trading, and could, therefore, be put into bankruptcy. 
pany was, in substance, confined to transactions for}In that case the alleged bankrupt consented in 
the mutual benefit of the members exclusively. The} writing to be adjudged a bankrupt, the objection be- 
corporation did not deal with goods or merchandise | ing taken by an intervening creditor, and the point 
in any way, and neither bought nor sold real estate| under consideration was very briefly considered, 
to parties not connected with the company, in the | other points involved receiving much more attention. 
manner in which ordinary traders or merchants deal | In re San Gabriel Sanitorium Co. (95 Fed. Rep. 271), 
with commodities. |in was held that a corporation maintaining a private 
In determining the question involved, it is not| hospital for consumptives was a trader; and In re 
necessary to consider the English decisions or the} Morton Boarding Stables (108 Fed. Rep. 791), it was 
decisions under the earlier American bankrupt acts. held that a corporation conducting boarding stables 
The authorities under the present act seem decisive. | was a trader within the meaning of the act. These 
They hold, in substance, that the intention of the | two cases have been explictly disapproved in several 
present Bankrupt Act, the provisions of which are| subsequent decisions (Re White Star Laundry: Co., 
much more restrictive than those of the earlier bank- | 117 Fed. Rep. 570; Re Surety Guar. & Trust Co., 
rupt acts, was to exclude from the operation of the | 121 Fed. Rep. 73). 
act banks, railroad, telegraph and express companies,| I think some weight also is to be given to the 


and all corporations except those mentioned in the! fact that, by the law of New York, building and ‘loan 
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associations are ranked as moneyed corporations, and 
are made subject to the supervision of the banking 
department, the law relating to them having been in 
the last revision included in the General Banking 
Law. Undoubtedly a building and loan associatiorf 
is not a bank, or a savings bank, and does not con- 
duct a banking business. It constitutes a corpora- 
tion in a class by itself, carrying on a business which 
is peculiar and distinct from all other corporations. 
But the fact that the State of New York regards it as 
a moneyed corporation, performing functions some- 
what analogous to those performed by savings banks, 
and, therefore, to be included in the same general 
department, and to be subjected to the same general 
supervision, is in my opinion entitled to much 
consideration in determining the general character 
of the corporation. 

My conclusion is that the petition should be dis- 
missed on the merits, with costs. 


———_ 
NEGLIGENCE. 


MASTER AND SERVANT— WHEN GENERAL EMPLOYE 
or THIRD Person a FELLow SERVANT. | 





New York Supreme Court — APPELLATE Division — | 
} 
Second DEPARTMENT. 

(July, 1904.) 
Present: Hons. Micuaet H. Hirscuserc, P. J.) 
Wittarp BartLett, JoHN Woopwarp, Atmet F. | 
Jenks and Warren B. Hooker, JJ. | 


DANIEL Bres_in, Appellant, v. Witt1aAm J. Sparks | 
and Atrrep A. Sparks, Respondents. 


The rule that a person who is temporarily em- 
ployed while in the general service of another, must 
be treated as to that particular employment as the 
servant of the person thus employing him, and the 
person who has the right to direct and control his 
conduct in that particular business must, likewise, 
be regarded as his master—applies to defeat an 
action by a longshoreman who is injured by the 
alleged failure of the driver of a horse upon a dock, 
engaged in hoisting a cargo from a lighter to the 
deck of a vessel, to stop promptly upon receiving a 
signal to that effect, although the horse and driver 
are furnished by the defendant, a third person, but 
are subject to the control of the stevedores in whose 
employ plaintiff is engaged, as such driver and | 
plaintiff are fellow servants engaged in a common | 
work, and plaintiff assumes the obvious risks inci- 
dent thereto. 


AprEAL from a judgment dismissing plaintiff's 
complaint at the close of the evidence for the 
plaintiff. 

Melville J. France, for the appellant; Thomas E. 
Pearsall, for the respondents. 


Woopwarp, J. — The plaintiff was a longshoreman 
in the employ of Emery & Price, and on the day of 





| was again gone through with. 


the accident was engaged with others in transferring 
reels of barbed wire from a lighter to the bark Meta, 
lying at Pier 12, East river. It appears that the 
lighter was much lower than the vessel which was 
being loaded, so that it was out of sight of those upon 
the dock. An apparatus had been rigged up to the 
masts on the vessel for suspending block and tackle, 
and a rope extended through the pulleys in such a 
way that one end of the same dropped down upon the 
lighter, while the other crossed over the bark, 
through the pulleys, and was attached to a horse 
upon the dock. The end of the rope which fell upon 
the lighter was equipped with a hook, and the plaint- 
iff, at the time of his injuries, was engaged in placing 
several bunches of barbed wire upon hooks attached 
to the ends of short ropes, which in turn were fas- 
tened to the hoisting rope by a single hook. Emery 
& Price’s foreman in charge of the loading stood 
upon the deck of the vessel, and when the plaintiff 
notified the foreman that he had the load ready, the 
latter blew a signal upon a whistle, and the man in 
charge of the horse drove the animal away from the 
ship, raising the load and drawing it to the deck of 
the vessel, where it was unhooked, and the operation 
At the time of the 
accident the plaintiff had hooked on the load, had 
given the signal and the horse had been put in mo- 
tion, and after the line became tight the plaintiff 
discovered that one of his fingers had been caught in 
the hooks. He called to the foreman, the latter gave 
a signal on his whistle to stop, but for some reason 
the horse was not stopped until the load, with the 
plaintiff, who had grabbed the main rope with his 
freehand, was landed upon the deck. The negligence 
alleged is the failure of the driver of the horse to 


| stop in answer to the signal, although it does not 
|appear from the evidence that the injury, resulting in 


the loss of a portion of the plaintiff's finger, had not 
been done before the signal was sounded, or before 
it was possible for the horse to have been stopped. 

Of course, if the driver of the horse was a fellow- 
servant of the plaintiff, there was no cause of action, 
and the dismissal of the complaint was proper; and 
this is the principal question presented upon this 
appeal. 


It appears that the defendants kept horses for the 
purpose of doing this kind of work about the docks; 
that Emery & Price had a general arrangement with 
them to supply horses when needed, and that the 
defendants, when called upon for a horse, sent it to 
the premises of Emery & Price, accompanied by a 
driver, and this was the case on the day of the acci- 
dent. The driver of the horse was in the general 
employ of the defendants, and, assuming that he was 
negligent in failing to stop the horse upon a proper 
signal, were the defendants liable? Was he the 
defendants’ servant at the time of the accident to 
such an extent that they are liable for his negligence 
in the performance of a detail of the work in which 
he was engaged at the time with the plaintiff and 
other of the latter’s fellow servants? We are of the 
opinion that he was not the servant of the defendants 
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at the time of the accident, but that he was a fellow 
servant of the plaintiff. We reach this conclusion 
because of the principle that where a person accepts 
employment in a business in which others are en- 
gaged with him there is an implied agreement upons 
his part to assume all the ordinary risks attendant 
upon such business, including accidents which result 
from the carelessness of co-employes, and the founda- 
tion upon which it rests is unity of service and con- 
trol (Cunningham v. Syracuse Improvement Co., ‘20 
App. Div. 171, 174). Clearly, if the defendants had 
sent a horse to Emery & Price, and the latter had 
taken a man about the dock to drive the same, the 
plaintiff would have accepted the risk of injury 
through the carelessness of such a co-employe, and 
we discover no difference in the matter because the 
driver happened to be in the general employ of the 
defendants. He was there upon the dock performing 
a part of the general work of transferring a load 
from the lighter to the vessel; he was subject to dis- 
charge, not from his general employment, but from 
his special employment, by the foreman of Emery & 
Price, and his conduct in driving the horse, in start- 
ing and stopping him, in backing him up or moving 
him forward, or in starting the work or discontinuing 
the same, was as much within the control of Emery & 
Price or their foreman as was the plaintiff. The pro- 
cess of carrying on the work was simple; the plaint- 
iff had had a long experience in the same line, and 
he knew that if his fingers got caught under the 
hooks he was liable to be injured, and that the horse | 
and the driver were out of sight, and this risk was | 
exactly the same whether the driver was employed by 
Emery & Price directly or indirectly through the de- 
fendants. Under the doctrine of assumption of ob- 
vious risks and independently of the implied agree- 
ment, it might be fairly said that the plaintiff in the 
present action had waived any question as to the 
relations of the driver to the employer or himself by 
undertaking the work and continuing it knowing all | 
of the facts (Drake v. Auburn City Railway, 173 
N. Y. 466, 473). In this case there was unity of ser- 
vice and control, and the natural deduction would 
appear to be that if a person is injured by the care- 
lessness of another, and at the time of the accident 
they are both subject to the orders and control of a 
common master, they are coservants as to the par- 
ticular employment in which they are engaged, 
although one of them may at ‘the same time happen 
to be in the general service of a third party; or, to) 
state the matter more concisely, a person who is 
temporarily employed while in the general service of 
another, must be treated as to that particular employ- 
ment as the servant of the person thus employing 
him, and the person who has the right to direct and 
control his conduct in that particular business must, 
likewise, be regarded as his master, for it is quite 
clear that the existence of a general relation of 
master and servant does not exclude a like relation 
between the servant and a third party to the extent 
of the special service in which the servant may be 
actually engaged (Cunningham v. Syracuse Improve- 








ment Co., supra, p. 175, and authorities there cited; 
Baldwin v. Abraham, 57 App. Div. 67, where the 
authorities are carefully considered and distin- 
guished; see also Howard v. Ludwig, 57 App. Div. 
94, 99). 

The conclusion which we have reached is not in 
conflict with that held in Mills v. Thomas Elevator 
Co. (54 App. Div. 124). In that case the plaintiff 
was in the employ of the Manhattan Concrete Com- 
pany, which had a contract for laying concrete floors 
for a sugar refinery. The concrete company made a 
contract with the Thomas Elevator Company to put 
in a hod elevator and to furnish a man to operate the 
same. The plaintiff was sent to remove an obstruc- 
tion from the elevator shaft, and while thus engaged 
was injured by the action of the engineer of the 
elevator company in starting the elevator without a 
proper signal. In that case the men were not engaged 
in the same employment; the elevator company fur- 
nished its machine and a man to operate the same; it 
had no connection with the work for which the 
plaintiff was employed, and the plaintiff had not, 
therefore, assumed the risks of the engineer’s negli- 
gence in running the elevator. 

The judgment appealed from should be affirmed, 
with costs. 

All concur. 

— 


Botes of Cases. 


Life Insurance Policy —Cancellation— Fraudu- 
lent Representations — Adequate Remedy at Law.— 
In Des Moines Life Ins. Co. v. Siefert, decided by 
the Supreme Court of Illinois in June, 1904 (71 
N. E. 349), it was held that a life insurance com- 
pany cannot after the death of an insured institute 
an action to cancel the policy, on the ground that it 
was obtained by false statements of the insured in 
his application, because the company has an adequate 
defense at law to a suit on the policy. The court said 
in part: 

“This was a bill in chancery, filed by the appel- 
lant against the appellee in the Superior Court of 
Cook county, for the surrender and cancellation of a 
policy of insurance issued by appellant upon the life 
of Ernst Seifert, in which appeiee was named as 
beneficiary, on the ground the policy was obtained by 
means of the false and fraudulent representations 
made by Seifert to the appellant at the time the 
policy was issued. The bill was amended, an answer 
and replication were filed, and upon the motion of the 
appellee to set down the case for hearing the court 
found that the bill as amended set forth no facts 
giving a court of chancery jurisdiction, and of its 
own motion entered a decree dismissing the amended 
bill for want of equity, which decree has been 
affirmed by the Appellate Court for the First District, 
and a further appeal has been prasecuted to this 
court. The material allegations of the bill are that 


on November 3, 1899, upon the written application of 
Ernst Seifert, the policy was issued; that Seifert in 
said application made false and untrue statements 
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with regard to his use of intoxicating liquors, and in | for parties to maintain an action or make a defense 
regard to his being intoxicated during the three years | in equity than at law will not justify a resort to the 
prior to his application, and also with regard to the! former jurisdiction, if the remedy is complete and. 


physicians who had attended upon or been consulted | 
by him during that period; that the appellant relied 
upon the truth of said statements, which were war- | 
ranted by said Seifert to be true; that Seifert died 
July 8, 1902, of cardiac dilatation and chronic 
alcoholism; that appellant, on August 8, 1902, first | 
ascertained that said statements were false, and on 
August 22, 1902, filed its bill to cancel the policy. 
The policy contained a clause that suit must be | 
brought thereon within® one year of the time of the 
death of the insured. 

“The controlling question in this case is, has a 
court of equity jurisdiction to entertain a bill by an 
insurance company against a beneficiary named in its 
policy, after the death of the insured, to cancel a 
policy, the issuance of which is alleged to have been 
obtained by the false and untrue statements of the 
insured? We are of the opinion it has not, for the 
reason the insurance company has a plain and ade- 
quate defense at law to a suit upon the policy 
(Douglass v. Martin, 103 Ill. 25; Gore v. Kramer, 
117 Ill. 176; 7 N. E. 504; Black v. Miller, 173 IIl. 
489; 50 N. E. 1009; Vannatta v. Lindley, 198 III. 40, 
64 N. E. 735, 92 Am. St. Rep. 270; Cable v. U. S. 
Life Ins. Co., 24 Sup. Ct. 74, 48 L. Ed. —). In the 
case of Gore v. Kramer (supra), the general rule is 
thus stated (page 182, 117 lll., page 507, 7 N. E.): 
‘The rule has been often repeated in this court that 
a party can have no standing in a court of equity who 
has a plain and adequate remedy or defense at law.’ 
In Black v. Miller (supra) the cancellation and sur- 
render of a promissory note which was past due was 
sought to be obtained upon the ground of its alleged 
invalidity. It was held the bill could not be main- 
tained, as it appeared from the face of the bill that 
the complainant had a complete defense to a suit at 
law upon the note. On page 492, 173 Ill., page 1o10, 
50 N. E, the court said: ‘Courts of equity will, 
in a proper case, require the surrender and cancel- 
‘lation of written instruments. * * * When, how-| 
ever, a party alleging himself to be injured by the 
existence of a written instrument has a complete 
defense against it in an action at law, he cannot ask 
a court of equity to require its surrender and can- 


adequate in the latter.’ In Cable v. U. S. Life Ins. 
Co. (supra), the Supreme Court of the United 
States held that a court of equity would not take 
jurisdiction to cancel a policy of insurance obtained 
upon fraudulent representations and suppression of 
facts, ‘when those representations and suppressions 
can be perfectly well established in a defense at law 
in a suit upon the policy. And in Phoenix Mut. 
Life Ins. Co. v. Bailey (13 Wall. 616, 20 L. Ed. 501) 
the same court said: ‘ Where a party, if his theory 
of the controversy is correct, has a good defense at 
law to a “purely legal demand,” he should be left to 
that means of defense, as he has no occasion to resort 
to a court of equity for relief, unless he is prepared 
to allege and prove some special circumstances to 
show that he may suffer irreparable injury if he is 
denied a preventive remedy.” 

“No special circumstances are alleged in this bill 
to show the right of the appellant to resort to the 
equity side of the court. Its alleged defense, accord- 
ing to its own showing, can be fully made in an 
action at law upon the policy, which action, under the 
terms of the policy, must be commenced within one 
year from the date of the death of the insured, in 
which action the alleged defense can be disposed of 
in the usual way before the court and a jury.” 


Husband and Wife— Family Expenses — Lia- 
bility of Wife — Statutes — Construction. —In Gil- 
man v. Matthews, decided by the Court of Appeals. 
of Colorado in June, 1904 (77 Pac. 366), it was held 
that the phrase “expenses of the family,” as used 
in 3 Mills’ Ann. St. (1891, 2d ed., sec. 3021a, Colo- 
rado), providing that the expenses of the family are 
chargeable on the property of both husband and 
wife, is not limited to necessaries, and what shall be 
included in the term must be determined by the 


facts of each case, subject to the limitations that the 
articles must have been purchased for and used in 


or by the family or some member thereof. 
In an action against a husband and wife for wear- 


| ing apparel bought by the husband, the complaint 


alleged that the clothing was used as a part of the 
family expenses of defendants. The answer ad- 


cellation, unless the remedy by defense relied on is| mitted that defendants were husband and wife, but 
inaedquate to promote the ends of justice and afford denied that the clothing was used as part of the 
complete relief.’ In Vannatta v. Lindley (supra) a| family expenses, and alleged that it was used by the 
bill in equity was filed to have a promissory note and | husband alone. It was held that a judgment against 
power of attorney to confess judgment thereon de-| the wife, authorized by 3 Mills’ Ann. St. (1891, 2d 
clared null and void and delivered up to be can-|ed., sec. 3021a), making the expenses of the family a 


celed, and also to enjoin the entry of judgment charge on the property of both husband and wife, 
thereon; and it was held equity will not take juris- 


could not be rendered in the absence of proof that 
diction to cancel an alleged forged note, or one the 








| husband and wife were living together as a family, 
execution of which was obtained by fraud, since such 
facts would constitute an adequate defense in an 
action at law, although it contained a power of 
attorney to confess judgment. On page 43, 1098 IIh, 
page 736, 64 N. E., 92 Am. St. Rep. 270, the court 
said: ‘The mere fact that it may be more convenient 


and that the goods were on account of family ex- 
penses. The court said in part: 

In Dodd v. St. John (22 Or. 250, 29 Pac. 618, 15 
L. R. A. 717), the court held that the purchase price 
of a buggy was a family expense, for which the 
wife was liable, and, after quoting the statute, 
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which is identical with the statute of Colorado, 
said: “This statute is a wide departure from 
the common law and from the legislation of most 
of the States. Whether its enactment was wise, 
and its provisions beneficent in their operation, is 
not for the court to determine. That in some in- 
stances, at least, it works a great hardship on the 
wife in subjecting her to a liability which she did 
not contract for expenses of the family cannot be 
doubted. But the power of the court in the prem- 
ises is confined to its construction and enforcement 
in cases as they shall arise. * * * The word 
‘necessary’ does not occur in the statute, which re- 
lieves the case of the question whether the expense 
was a necessary one or not. The statute is broad 
enough to subject the wife to liability for articles 
that are purchased and used in the family, whether 
they were necessary or not. In fact, the articles 
may have been entirely unnecessary, or such as the 
family ought to have dispensed with, or they may 
have been of no utility; still, if they were purchased 
and used in the family, we do not see on what | 
ground the liability of the wife could be avoided.” 

While it is true that conflicting opinions may be| 
found in the reports of Iowa, Illinois and Oregon | 
as to whether or not specific articles are within eh 





This brings us to a consideration of the third 
proposition advanced by defendant. The complaint 
alleged that the clothing was used as a part of the 
“family expenses” of the defendants, who were 
husband and wife. The answer admitted that de- 
fendants were husband and wife, but denied that 
the clothing was used as part of the family expenses, 
and averred that it was used by the husband alone. 
There is no testimony whatever upon this point; 
nothing to show that any family relation existed 
between the defendants; nothing to show that there 
was any family, or that defendants were living to- 
gether. A family is defined to be a collective body 
of persons who live in one house and under -one 
management (Webster’s Dictionary). The admis- 
sion that defendants were husband and wife is not 
an admission that they constituted a family, nor, in 
this day and generation, can any presumption be 
based upon such’ admission. All the authorities 
hold that “ expenses’ for which the wife is person- 
ally liable under the statute must be “family ex- 
penses.” The language is too plain to admit of any 
question. Schlesinger v. Keifer (30 Ill. App. 253) 
was an appeal from a judgment against plaintiffs in 
an action against husband and wife for apparel fur- 
nished the wife. The court said: “This was an 


statute, an exhaustive examination of the authori-| action under section 15, chapter 68, Revised Stat- 
ties has failed to show a single one under a similar! utes, 1874, by appellants against appellees as hus- 
statute which limits the liability of the wife to| band and wife, charging them with ladies’ and chil- 
“ necessaries,” or which holds that it is necessary to| dren’s apparel, sold by appellants to her as family 
show, in order to make the wife liable, that the ar-| expenses. In this action against them jointly no 
ticles furnished were suitable to the degree and con-| other ground of recovery can be relied upon. It 
dition in life of the family. would seem to be a condition precedent to any 

The Alabama and Missouri cases cited by counsel | family expenses that there should be a family; a 
for appellant are inapplicable, as the statutes of! family in fact, without regard to what knowledge 
those States are radically different from the Col-| the persons selling the goods had of the fact. If 
orado statute. The Alabama statute is: “For all| they sold, as they supposed, to a bachelor or a spin- 
contracts for articles of comfort and support of the| ster, and it then turned out that there was a wife 
household, suitable to the degree and condition in| or a husband, who, with the purchaser, constituted 
life of the family, and for which the husband would a family, probably both could be held, and vice 
be responsible by common law, the separate estate | versa. In this case it appeared that the appellees 


of the wife is liable; to be enforced by action at 
law against the husband alone or against the hus- 
band and wife jointly.” (Code 1852, sec. 1987.) In 
Missouri the statute is that her separate property 
“shall be subject to execution * * * for any 
debt or liability of her husband, created for neces- 
saries for the wife or family.” (Rev. St. 1879, sec. 
3296.) 

If the Legislature of Colorado had intended to 
limit the liability of a wife to “necessaries,” it 
would have so enacted. Having failed se to do, we 
must conclude that such was not the intention, but 
rather that the construction placed upon the statute 
by the courts of the States from which it was 
adopted was intended to be the law of this State, 
and that what should be included in the term “ fam- 
ily expenses’ must be determined by the facts and 
circumstances of each case, subject to the limitation 
that the article or articles must have been purchased 
for and used in or by the family, or some member 
thereof. 





had ceased to live together for some months before 
the purchase, though the appellants had no notice 
of such separation. Neither had the husband any 
notice that the wife was buying goods. The Su- 
perior Court rightly decided that appellees were not 
liable under the statute for family expenses, where 
there was no family.” In Hudson v. King (23 Ill. 
App. 120), cited by appellees, it seems to have been 
regarded essential to the liability of the wife that 
she and her husband constitute a family in fact. 
While this particular question was not involved in 
Kelly v. Cannon (supra), this court said: “A wife, 
under the statute, could only be held for the orig- 
inal consideration on proof that the goods were fur- 
nished for the family.” And in Straight v. McKay 
(supra): “ The right of action is given against her 
for debts which she may have no hand in creating, 
but those debts must be clearly within the purview 
of the statute. Either husband or wife may incur 


indebtedness for the family expenses, and for such 
But out- 


indebtedness either or both will be liable. 
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side of the expenses of the family and the education 





cess of arrangement and classification, and the needs 
of the children, neither can impose an obligation|of busy lawyers— whose first aim is to “find the 
upon the other.” | law ” the authors have shown excellent judgment 
For failure of proof that there was a family, and | in the grouping of subjects under main divisions, 
that the indebtedness which was the subject-matter| and the arrangement of subdivisions, not only in 
of the action was on account of family expenses, | respect to the body of the work but in the different 
the judgment will be reversed. | divisions. Under this method the subject grows and 
‘ | expands in logical order, with increasing interest 


|and value. This feature is of especial value, not 
Hew Books and Dew Editions. |only to the judge, the advocate, but the student of 





| law. 





Another Landmark in Jurisprudence. 


In the execution of a vast project in respect to | aoe : 
| features incident to a peculiar state of facts. 


| notes contain copious citations in support of the 
| text — arranged in close order —and numerous ex- 
This | Planations of special circumstances and the law 


American and English case law, the American Law 
Book Company of New York, has just issued volume 
12 of the “ Cyclopedia of Law and Procedure” under 
the editorial direction of William Mack. 
volume is a landmark in jurisprudence. 
this character is of especial value at a time when the 
growth of case law has attained such large propor- 
tions, and often such conflicting interpretation, that 
its exposition in a clean-cut, logical and accurate 


work, is absolutely necessary to the speedy and | 


orderly administration of justice, and the protection 
of great public and private interests. 

The distinguishing feature of the Cyclopedia 
system is the collection, classification, orderly and 


systematic arrangement of legal principles in such} 


an accurate, analytical manner as to reflect in clear, 
concise form the opinions of judicial tribunals. 
This affords a better and more accurate conception 
of the great principles which govern the rights of 
persons and property, and tends to enhance the 
value, and give stability to, all forms of property, 
through a ready access to the whole body of case 
law in a compact inter-connected and annotated 
body. To the courts, the legal profession and the 


custodians of property rights, this great work is like | , ; 
|12 takes its place on an equal plane with the pre- 


| ceding volumes of this work. 


a relief map of a country which exhibits in a clear 
and striking manner the configuration of the terri- 
ritory and its leading physical features broadly and 
in detail. 

Volume 12 contains an excellent digest of 
“ Creditors’ Suits,” by Roderick E. Rombauer, a 
writer of acknowledged ability; a short, though .re- 
liable article on “Curtesy,” by Charles H. Harri- 
man; a thorough exposition of “Customs and 
Usages,” by John D. Lawson, who has contributed 
so largely to the legal literature of the day; a care- 
ful and accurate compilation of the essential prin- 
ciples of “Customs Duties” —of especial value to 
all customs officers—by Frank E. Jennings, and a 
large number of definitions of adjudged words and 
phrases prepared by George A. Benham. But the 
most notable feature of volume 12 is an elaborate 
article, embracing over 900 pages, on “ Criminal 
Law,” by H. C. Underhill and Wm. Lawrence Clark, 
both writers of national reputation. This article is a 
complete and exhaustive review of the case law, 
written in a concise and careful manner, illustrating 
the growth and development of criminal law and 
procedure. With a thorough knowledge of the pro- 


A wok of! which has been applied thereto. 
|article forms a strong, compact and accurate working 


| bar alike. 





The text illustrates the broad general prin- 


| ciples, the agreement or conflict of various authori- 


ties and the side lights arising from new or special 
The 


In short, this 
treatise, covering the whole range of criminal juris- 
prudence, well adapted to the use of the bench and 
In criminal law and procedure, the old 
rules developed by the ingenuity of shrewd lawyers, 
apt in “punching holes” in indictments or inter- 
posing cunning schemes of defense, are more closely 
adhered to, than in the practice in civil cases, and 
for this reason the article in question is of great 
value by reason of its clean-cut explanations of the 
nice and refined distinctions which will prevail in 
the administration of criminal law. This is shown 
by reference to three important topics: (a) Juris- 
diction, which occupies 23 pages, well sustained by 


|authorities; (b) Evidence, covering 117 pages, treated 
}/in a thorough and exhaustive manner ; 


(¢) Trial, 
embracing over 300 pages, illustrating in a striking 


|manner the subtleties of proceedings above courts 


and juries. 
A strong, well written, legal production, volume 


The Earthly Pilgrimage of John Jay, Chief Justice 
of the United States Supreme Court. By John 
Henry Zuver. Battle Creek, Mich.: The Asso- 
ciated Lawyers’ Publishing Co., 1904. 


This is the first of a series of little biographies 
written for the lawyers’ residence library, by John 
Henry Zuver, the editor of “The Lawgiver,” and 
intended both to instruct and entertain the practi- 
tioner. The style of writing is attractive and suc- 
cinct. The editor has evidently put in much con- 
scientious work in preparation for the task. Indeed 
he “pleads guilty” to having read a number of 
standard works on the subject, and to having “ used 
the knowledge thus acquired, with additions, sub- 
tractions, multiplication and diyisions, made by his 
own head and hand, to fit the page of this tome.” 
The book is very handsomely printed, is richly bound 
in limp leather, and would be an ornament to any 
lawyer’s table, desk or library. The “John Jay” 
tome will be followed by others of the chief justices, 
each about three months apart. 
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The Singular Miss Smith. By Florence M. Kingsley. 
New York: The Macmiuan Company, 1904. 

Few more entertaining or convincing social studies 
have been put forth than this latest effort of Mrs. 
Kingsley’s. The singular Miss Smith, the orphaned 
daughter of wealthy parents, had become imbued 
with the idea that there was something wrong in 
the method of treating the servant-girl problem in 
America. The ontological society, of which she 
was a member, discussed the problem on altogether 
too elevated a plane to produce any practical results, 
so Miss Smith resolved upon some original investiga- 
tion, and actually took it into her singular head to 
become a servant and thus be able to view the 
matter from the standpoint of the “ individual 
atom” concerned. She actually carried out her 
singular plan, and thereby hangs the tale. It is a 
thoroughly jolly story told in most entertaining 
fashion. The writer’s style is admirable,— keen, in- 
cisive, witty — and there is hardly a dull moment or 
page. The principal character is most cleverly 
drawn, but no cleverer than the only surviving rela- 
tive, her neurotic aunt who, had she known of the 
intention of her charge, would have fainted on the 
spot. The book makes admirable reading for the 
dog days, affording a most entertaining social study 
without too seriously taxing the mind or too greatly 
violating the probabilities. 





Literary Botes. 


John Lane will publish immediately “The Tyrants 
of North Hyben,” a tale of rural life in old Hamp- 
shire, by Frank Dilnot Otis. 


Henry Holt & Co. are printing “ Rupert of Hent- 
zau” for the twenty-first time, “Her Ladyship’s 
Elephant” for the sixteenth, and a new edition of 
Quick’s “Aladdin & Co.” 


Ray Stannard Baker is in England, where he will 
continue the study of industrial conditions which he 
has been making in this country for McClure’s 
Magazine. He plans also to go to Belgium and to 
Germany. 


Bliss Perry, editor of the Atlantic Monthly, is 
putting the finishing touches to a volume of essays 
on “The Amateur Spirit.” Mr. Perry has just 
moved his family to his new summer home at 
Greensboro, Vt. 


A new biography of Balzac, written by Mary F. 
Sandars, is in preparation by Dodd, Mead & Co. 
This is not intended as a criticism of Balzac’s novels, 
but is an attempt to portray the man as he was, and 
to sketch correctly his career. It is the first of the 
biographies of the Frenchman— including Miss 
Wormeley’s “ Memoir,” Frederick Wedmore’s “ Life,” 
in the Great Writers Series, M. Edmund Bire’s book, 
in French, and, in the same tongue, the volume by 
Hanotaux and Vicaire, the “Memoire” by Mme. 
Surville, and the “ life” and articles by the Vicomte 





de Spoelberch de Lovenjoul, and numerous others — 
derived almost entirely from original sources. The 
author had accession to the Vicomte de Spoelberch 
de Louvenjoul’s collection of documents relating to 
Balzac, Gautier and George Sand. 


The recent death of George Frederick Watts, the 
well-known painter, calls attention to the biography 
of him by Charles T. Bateman, published in the Mac- 
millan Company’s Miniature Series of Painters. The 
volume contains numerous reproductions of Watt’s 
paintings. 


Katharine P. Wormeley, the well-known translator 
of Balzac, is putting into English C. A. Sainte- 
Benve’s “Portraits of the Seventeenth Century, 
Historic and Literary,” and G. P. Putnam’s Sons 
will bring the work out in two volumes, with about 
thirty illustrations. 


“The Twentieth Century Home” is retaining the 
typographical excellence and artistic make-up that 
won such universal praise for the initial number six 
months ago. Its popularity proves it to be a giant 
among the woman’s magazines. The August num- 
ber is excellent in every detail and is beautifully 
illustrated. 


Three hundred and thirty thousand copies of the 
August number of Everybody’s Magazine, contain- 
ing the first instalment of Mr. Lawson’s Amalga- 
mated Copper story, were thought by the publishers 
to be an ample store to meet any possible demand 
They were not enough, however, and a second edi- 
tion is ready. 


Prof. Edwin Cannan is preparing a new edition of 
Adam Smith’s “ Wealth of Nations,” and G. P. Put- 
nam’s Sons will issue it in two volumes. The work 
has been a standard for over a century. The new 
edition will have elaborate notes by Prof. Cannan, 
who is a well-known authority in England on 
political economy. 


To Australia Messrs. Harper & Brothers announce 
the shipment of still another edition of Owen 
Wister’s “ Lin McLean.” The edition goes to George 
Robertson & Co., booksellers, of Melbourne. This is 
the-second large edition of “Lin McLean” which 
the publishers have sent to Australia, where its vogue 
is not surprising. 


John Lane is bringing out in his Canvasback 
Library of Popular Fiction, “ Mademoiselle Miss and 
Other Stories,” by Henry Harland. Besides the 
initial story, there are four others— “The Funeral 
March of a Marionette,” a sad study of women who 
“wear their rouge with a difference;” “The Prodi- 
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gal Father,” which sets a stern, serious young Har- 
vard graduate in contrast with his debonnaire and 
cynical parent; “A Sleveless Errand,” a story of de- 
ferred disillusion and “A Light Sovereign,” a tale of 
the whimsical doings of a Grand Duchess. 


The Macmillan Company announces for publication 
in September “Recent Discoveries in the Roman 
Forum,” by St. Clair Baddeley, who has been an eye- 
witness of all the work carried out in the Forum 
since 1898, and was an intimate friend and col- 
laborator of the late Augustus J. G. Hare. Many 
illustrations have been provided for the volume. 


Booth Tarkington, the author of “ The Two Van- 
revels,” having spent some months in Italy, has be- 
come ambitious in the direction of art. As a col- 
lege man he was noted for his ability as a draughts- 
man, and it is said that he is now warming again 
to his first love and will himself illustrate some of 
his stories, which are to appear in the near future. 


McClure, Phillips & Co. will hereafter publish 
Stewart Edward White’s book, “The Forest,” 
brought out by the Outlook Company. They have 
in preparation, also for the Autumn, a companion 
volume called “ The Mountains.” They are the pub- 
lishers of Mr. White’s other books, “The West- 
erners,” “The Blazed Trail,” “Conjurer’s House,” 
and “The Silent Places.” ; 


The leading article in The Living Age for July 
30th was “Count Tolstoy on the War.” This is 
the complete text of the ten-column letter in The | 
London Times, in which Count Tolstoy recently | 
arraigned the Russian government and the Czar) 
with such vehemence that the Russian Council of| 
State had under serious consideration the punish- 
ment of the author for his plain speaking. It is| 
in the Count’s most characteristic and scathing | 
style. 





The August “ Arena” contains a rich and varied | 
table of contents which the more thoughtful of | 
American magazine readers should not overlook. | 
Among the papers of exceptional strength and in- | 
terest are “ The Dragon in America,” by Charles | 
Frederick Holder, LL.D.; “The Poetry of Poe,” | 
by Edwin Markham; “ The Progress of the Sens: | 
A Study in the Last Census,” by George W.| 
Forbes; “ An Open Letter to President Roosevelt,” 
by Professor Frank Parsons, Ph.D.; “Why We 
Favor Japan in the Present War,” by Professor Ed- 
win Maxey, LL.D.; “The Operation of the Initi- 
ative and Referendum in Oregon,” by W. S. U’Ren; 
“ Judaism and the American Spirit,” by Edward M. 
Baker; and “ A Golden Day in Boston’s History,” 
by the Editor. The latter carries five full pages of 
illustrations and deals with the men and women) 
who led the great literary, scientific, philosophical | 
and reformative movements of the second and third 
quarters of the last century in Boston. Dan. Beard’s 
monthly cartoon in this issue is a satirical take-off 
on the frivolous life of the smart set at Newport. 
The editorial leader is entitled “The Breaking 





Down of Democratic Government in an American 
Commonwealth,” and is an extended examination 
of the revolutionary state of affairs in Colorado. 
There are more than a score of brief editorials in 
the department of “The Mirror of the Present.” 
The story of the month, entitled “A Bleeding 
Heart,” is by Will Allen Dromgoole. “ The 
Arena” has quickly taken its old place in the fore- 
front of reviews of opinion. 


The famous correspondent, James Creelman, con- 
tributes to the August Review of Reviews a char- 
acter sketch of the Democratic nominee for the 
Presidency, Judge Alton B. Parker, which is not 
only a character sketch of the man, but a calm and 
impressive presentation of the Democratic case. 
Mr. Creelman points out Judge Parker’s American- 
ism and judicial training, and shows how, in his 
opinion, the Democratic nominee should receive the 
votes of the people. The article is well illustrated 
with portraits of Judge Parker and his family, and 
his home, Rosemount, at Esopus, N. Y. 


One of the reviewers of Dr. Henry W. Elson’s 
“ History of the United States,” recently published 
by The Macmillan Company, has compared its 
length with that of other histories that aim to cover 
something like the same ground. He found that 
Dr. Elson’s single-volume work contains a little 
more material than its chief rival, a work in five 
volumes published within a few years and now well- 
known. Yet Dr. Elson’s book has been made with 
such careful attention to paper, print, page-form 
and binding, that it is not bulky or inconvenient 
to hold or to read. 


Three new volumes are announced by John Lane 
in his Canvasback Library of Popular Fiction. They 
are: “Idols,” by William J. Locke; “ Regina; or, The 
Sins of the Fathers,” by Herman Sudermann, trans- 
lated by Beatrice Marshall, and “ Kitwyk Stories,” 
by Anna Eichberg King (Mrs. John Lane). The ac- 
tion of Locke’s “Idols” is for the most part in Lon- 
don, but the scenes shift to Monte Carlo, South 
Africa and other regions. It is the story of the 
friendship of a married woman with her rejected 
suitor. He becomes involved in money matters and 
is induced to marry a wealthy Jew’s daughter. The 
girl’s father objects to a Christian son-in-law and, on 
the day the young couple learn this, is murdered. 
By his will the daughter forfeit$ her fortune if she 
marries the Christian, so they keep their relations 
secret. The young man is charged with the murder, 
but is saved by his one-time love. Sudermann’s novel 
deals with the intense patriotism of European fron- 
tiers. It is the story of how a young man had to 
bear the hatred of a village on account of the 
treachery of his father. The action of the novel 
passes in the interval between the peace of Paris in 
1814 and the Hundred Days of 1815. The “ Kitwyk 
Stories,” by Mrs. Lane, are humorous annals of the 
doings of the folk of a small Dutch town. The tales 
are complete in themselves, but the same characters 
figure in all. 
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Doubleday, Page & Co. will publish in August a 
fiew book by Harry Leon Wilson, author of “ The 
Spenders.” The new story is one of to-day and is 
entitled “The Seeker.” It deals with the life of a 
man raised in a Puritanical atmosphere, who rebels 
against conventional theology, and it is the story of 
the conflict between faith and reason that is said by 
those who have read the manuscript to make the 
book interesting. It is a departure from the theme 
of the author’s first success. It will be illustrated by 
the author’s wife, Rose Cecil O’Neill. Mr. Wilson is 
spending the summer at Walpole, N. H., where 
his chief diversions are cross-country walking and 
boxing. 


The August issue of the International Studio 





opens with an article by Henri Frantz on “ The! 
Work of Felix Bracquemond.” The great engraver | 
and etcher is ranked so high by Henri Beraldi, than | 
whom there is probably no more discriminating | 
critic, that in the volumes he has devoted to the 
engravers of the nineteenth century, Bracquemond’s | 
productions are given almost one-fourth of the | 
space of one of these books. This list itself, long | 
as it is, is necessarily incomplete, for the artist has | 
since its appearancec turned out a large number of | 
plates. He is, moreover, a painter, and in industrial | 





art has won distinction as a delicate ornamenter, 


and a ceramist,— master of all the secrets of his 
trade. His pastel portrait of Manet, which is here 
reproduced, had been completely lost sight of until | 
a few months ago, when a friend of the artist’s — 
a collector — saw it at a public sale, bought it and 
presented it to Bracquemond as a New Year’s gift. 
Among other examples of his work with which this 
article is illustrated stand the portrait of M. Bosch, 
the portrait of Edmond de Goncourt, and two states 
of the portrait of Erasmus after Holbein; and the 
studies of woodland and the world out-of-doors 
called “The River,” “ Allee dans le Parc de Saint- 
Cloud,” “ Ebats De Canards,” and “Le Jardin d’ 
Acclimatation,” the last in color. The “ Hardy 
Country ” of Wessex, as interpreted for the last ten 
years in the work of Mr. Frederick Whitehead, is 
the subject of an appreciative criticism by Clive 
Holland. “ Most people who are possessed of the 
least sympathy with nature,” says the writer, will 
find in Mr. Whitehead’s work just that element of 
idealized truth with which the artist of parts and 
observation successfully imbues his canvasses. It is 
the ability which he displays to catch the atmos- 
phere, and get, as it were, into the landscape, which 
is, with its breadth of treatment, one of the chief 
distinguishing characteristics of his work. Several 
examples of Mr. Whitehead’s work are reproduced 
in illustration, among others his study called “ On 
the Heath, Lytchett Minster,” presented in color. 
The artistic and practical problems of a cottage in 
the country are discussed by M. H. Baillie Scott in 
an article accompanied by plans and sketches, some 
of the latter in color, of a small summer dwelling 





recently designed for an artist. The hall of this 


building is shown in a full-page color plate from 
the drawing of the architect, Baillie Scott. <A 
charming pastel by J. McNeill Whistler, “ The Old 
Marble Hall, Venice,” appears in this issue as fron- 
tispiece, reproduced in lithography by T. R. Way. 
The artist colony in Vienna of Professor Hoffman, 
the creator of a style in furniture and in architect- 
ure, who is already well known to readers of the 
Studio, is described by A. S. Levetus with illustra- 
tions from photographs showing interiors of several 
of the houses in this interesting group of dwellings 
on the Hohewarte. The series of papers on Mod- 
ern French Pastel lists is continued by Frantz Jour- 
dain in an illustrated discussion of the work of J. F. 
Raffaelli. A. Henry Fullwood writes of “The Art 
of Monotyping,” with which appears one of his bril- 
liant monotype landscapes. W. K. West reviews 
the treasures of the Ionides Collection at South 
Kensington, recently bequeathed to Great Britain. 
The article is accompanied by eight full-page re- 
productions of pictures by Sir Edward Burne-Jones, 
D. G. Rossetti, Leon L’Hermitte, Francois Millet 
and G. F. Watts. The departments of Studio Talk 
from art centres abroad, and notes on the Crafts and 
Current Art Events are particularly rich in illustra- 
tion and matter. 


A cousin of the President’s, Maude Roosevelt, 
is, in the matter of strenuousness, evidently a disci- 
ple of her distinguished relative. She contributes 
to the August Lippincott’s Magazine the leading 
novelette, entitled “ Social Logic.” This is naughty 
enough to engross without being naughty enough 
to repel. It is a tale of gay New York and gayer 
Paris as it follows the fortunes of two attractive 
girls of good family, but small means, who drift to- 
gether in a boarding-house. In device and charac- 
terization Miss Roosevelt shows equal facility and 
feeling. She is at present finishing her studies for 
Grand Opera under Marchesi at Paris, and not 
very long ago her name appeared in the James K. 
Hackett theatre company touring in America. 
Such is her versatility! 

The short stories of the month appeal both for 
their variety and liveliness. 


By the death of Dr. George P. Huntington, in 
Hanover, N. H.. American scholarship loses an 
eminent teacher of Biblical Hebrew and an enthu- 
siastic student of Dante. He died a few hours after 
the death of his father, the well-known Bishop 
Huntington of the Central New York diocese. A 
year ago Dr. Huntington published through Hough- 
ton, Mifflin & Co. “ Comments of John Ruskin on the 
Divina Commedia,” which is a painstaking compila- 
tion, interesting for admirers of Ruskin and of no 
mean value to students of the Florentine poet for, as 
Prof. Norton has written in his introduction to the 
book, “there is no student of the ‘ Divine Comedy’ 
but will derive stimulating suggestion from these 
comments and be helped by them to read the poem 
with keener intelligence and fuller appreciation of 
its intent and significance.” 
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Great expectancy has been raised by Harper and 
Brothers’ announcement of a complete history of 
“The American Nation,” edited by Dr. Albert 
Bushnell Hart of Harvard. Five volumes of the| 
work will be published this autumn: “The Euro- | 
pean Background of American History,” by Prof. 
E. P. Cheney of the University of Penseptvnaia: | 
“ American Conditions of American History,” by | 
Prof. Livingston Farrand of Columbia; “ Spain in| 
America,” by Prof. E. G. Bourne of Yale; “ English | 
in America,” by President Lyon G. Tyler of William | 
and Mary College, and “Colonial Self-Govern- | 
ment,” by Prof. Charles M. Andrews of Bryn Mawr. | 
There will eventually be twenty-eight volumes, in- | 
cluding an index and an atlas, the plan being to| 
publish from five to ten volumes a year. | 

| 

Six of thé seven books in Macmillan’s paper novel 


series are by Americans— Mr. Owen Wister’s 
“The Virginian,’ Mr. Winston Churchill’s “ The 
Crisis,” “ The Choir Invisible,” by Mr. James Lane 
Allen, “ Calumet K,” by Messrs. Merwin and Web- 
ster, Mr. F. Marion Crawford’s “The Heart of) 
Rome,” and Gertrude Atherton’s “ The Conqueror.” | 
“The Pride of Jennico,” by Agnes and Egerton 
Castle, is the only book by a foreigner in the series. 
This is singular proof of the theory, which we have 
several times advanced, that American novelists are | 
writing practically all the fiction of great popularity | 
in’ America to-day. These seven books alone, says 
one of the country’s leading critics, offer a fairly | 
representative view of the tendencies of contem- | 
porary fiction. 


The midsummer fiction (August) number of “ The 
Cosmopolitan ” comes to us as the most diversified | 
in its contents and the most beautifully illustrated | 
of all the low-priced magazines of the month. It | 
opens with an account of the genesis of Lake’s sub- | 
marine, the “ Protector,” whose destiny is of great | 
interest to the world just at this moment. Other | 
timely articles are “ Railroads Above the Clouds,” | 
by Warren Harper, telling of the mountain railways 
of the world; “ Wall Street’s Wild Speculation: 
1900-1904,’ by Henry Clews, a clear and instructive 
account of the methods of speculation pursued in 
Wall street during the last four years and their in- 
evitable outcome; M. J. Munn treats of the great 
outdoor industry of the United States, ‘‘ Lumber- 
ing,” fully illustrated. Mrs. George Cornwallis- 
West writes most entertainingly on the deteriora- 
tion of modern manners. Very beautiful illustra- | 
tions accompany an interesting article by Grace 
Isabel Colbron entitled “ Dancing and Pantomime.” 
The editor, John Brisben Walker, contributes two 
papers, “ What is Education?” and “A Dinner at 
Delmonico’s.” The fiction, however, is the chief fea- 
ture of the number. The stories are contributed by 
H. G. Wells, Cyrus Townsend Brady, Tom Masson, 
Howard Markle Hoke, Elizabeth H. Bowle and Ed- 
win Milton Royle. The magazine prints the wel- 


| surpasses all others. 


| written. 





come announcement that the September issue will 
be devoted to the St. Louis Fair—an illustrated 


record so complete as to be a valuable souvenir to 
those who visit the Exposition and a source of satis- 
faction to those who stay at home. 


McClure’s midsummer fiction number for August 
is simply a marvel of modern magazine making. 
In past years McClure’s has made a great record 
with its fiction numbers, but the issue of this year 
In both text and illustration 
it fixes the standard of excellence. The stories, 
without exception, are gems of their kind and serve 
admirably to illustrate how far the American short 
story has been perfected. The number opens with 
a novelette of child life by Frances Hodgson Bur- 
nett, whose “ Little Lord Fauntleroy” has been 
generally voted the most wonderful child story ever 
This is the story of a little girl, and to it 
Mrs. Burnett has brought all the charming fancy 
of her earlier efforts. It is most beautifully and 
sympathetically illustrated in colors by Jessie Wil- 
cox Smith. 

In the short stories of this number the McClure 
fiction writers appear to the best advantage with a 
collection of rattling stories, rattlingly told. 


It was a happy thought that suggested having a 
prominent delegate to the Republican National 
Convention write his impressions of the Demo- 
cratic National Convention, and a prominent dele- 
gate to the Democratic gathering present his views. 
of the Republican meeting at Chicago. Two such 
articles appear in the August number of the Review 
of Reviews, and are most entertaining and valuable 
as presentations as how one looks from the other 
side. The article on the Chicago convention is by, 
James H. Eckels, one of the Illinois delegatifn to 
St. Louis. Mr. Eckels credits the Republican con- 
vention with expedition and business-like proced- 
ure,. but deprecates what he calls the over-shadow- 
ing influence of the national machine. The delegate 


|to the Chicago convention, who does not sign his 


name, was impressed with some of the speeches at 
St. Louis, notably that of Mr. Bryan, and arraigns. 
the convention for its turbulence and the chairmen 
for their weakness in preserving order. Both ar- 
ticles are happily illustrated with political carica- 
tures. 

————— 


Legal Rotes. 


Governor Odell has appointed John Palmieri as 
judge of the City Court of New York, to succeed 
John M. Fitzsimmons, deceased. Justice Palmieri 
is about thirty-five years old, and a native of south- 


|ern Italy. He came here as a child and went 


through the public schools. During his fourteen 
years as a member of the New York bar he has 
been active in the politics of the sixth assembly 
district. Justice Palmieri ran for the assembly in 
his district six years ago, and again for alderman 
against Timothy Sullivan last year. He resides at 
157 Second avenue, and has a home at Montclair, 
_ 2 
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“A. H. J. Greenidge, author of “ Infamia in Roman 
Law,” “Legal Procedure in Cicero’s Time,” part 
compiler of “Sources for Roman History,” etc., 
published by Henry Frowde at the Clarendon Press, 
has had conferred on him at Oxford the degree 
of Doctor of Liferature. 


The infection of sound hogs, with which they are 
innocently placed by a remote purchaser, is held, in 
Skinn v. Reutter ([Mich.] 63 L. R. A. 743), to be a 
legal consequence of the sale as sound of animals 
suffering from a contagious disease, so as to render 
the seller liable for the resulting loss. 


Failure of the legislature to provide compensation 
for an attorney who is appointed by the court to con- 
duct disbarment proceedings in accordance with the 
provisions of the statute is held, in Hyatt v. Hamilton 
County ([Iowa] 63 L. R. A. 614), not to absolve the 
county from liability to make reasonable compensa- 
tion to him for such services. 


On writ of error from the Supreme Court of the 
United States to a State court, it is held, in Missouri 
ex rel. Hill v. Dockery ({U. S.] 63 L. R. A. 571), 
that question under the State Constitution and laws 
cannot be considered, as they might be on error to an 
inferior federal court. A note to this case reviews 
the authorities on what questions the federal Supreme 
Court will consider in reviewing the judgments of 
State courts. 


Permitting a mortgagee to take possession of mort- 
gaged chattels after the mortgagor has become insol- 


vent, under an unrecorded mortgage which had been | 


in existence a long time, it is held, in Tataman v. 
‘Humphrey ([Mass.] 63 L. R. A. 738), to be an act of 
bankruptcy under the act of Congress of 1898, and 
the preference thereby secured is held to be defeated 


by the institution of bankruptcy proceedings within | 


four months after that time. 


Where the cashier of a bank, without actual au- 
thority to do so, undertakes to pay his individual 
debts by entering the amount of them as a credit 
upon the passbook of his creditor, who keeps an ac- 
count with the bank, it is held, in Hier v. Miller 
({Kan.] 63 L. R. A. 952), that the bank may recover 
of his creditor the amount of money it may put out 
upon checks drawn upon the faith of the unauthor- 
ized pass book entries. 


An annuity created by will, to be paid to an 
adult during the lifetime of the husband of the tes- 
tatrix, is held, in Henry v. Henderson ([Miss.] 63 
L. R. A. 616), not to be apportionable, in the absence 
of anything in the will to indicate such an intent. 

An annuity, even when given to a widow in lieu 
of dower, is held, in Mower v. Sanford ({Conn.] 63 
L. R. A. 625), not to be apportionable, so that her 
death pending a yearly period will terminate all claim 
to any portion of the sum that would have become 
payable at the termination of that period. With 
these cases is a note collating all the other authorities 
on the question of apportionment of authorities in 
absence of statute. 


The enforcement of a contract by a custom shirt 
maker, upon selling the good will of his business, 
not to be connected with such business again 
within the State for a period of ten years in com- 
petition with the purchasers, is held, in Swigert v. 
Tilden ({Iowa] 63 L. R.A. 608), not to be con- 
trary to public policy, where the custorhers had 
been secured by soliciting orders in all parts of the 
State. 

——— 


Bumorous Side of the Law. 

The late Tim Cambell, of “ What’s the Consti- 
tution between friends” fame, was once a civil jus- 
tice in New York, and had a bill passed by the 
Legislature giving the justices salaries of $10,000 a 
year. 

“Why, Tim,” said the Governor when the bill 
— to him for consideration, “that is more than 
| the judges of the Supreme Court in Washington 
receive.” 

“Oh, well,” said Tim, “if you want first-class 
talent you must pay first-class prices..—N. Y. 
Times. 





Young Attorney —“And what is your business?” 

Witness — “I am a conductor.” 

Young Attorney —“ Railway, musical or light- 
ning?” 


J. F. Cowan, the second deputy police commis- 
sioner, has a mildness of manner that approaches 
timidity. A few days ago, when he reached home 
he found his little daughter in tears over the loss 
of a beloved King Charles spaniel. Mr. Cowan, 
who was also very fond of the dog, went to the 
| neighboring police station, to report the loss. 
| A young sergeant, recently transferred to the pre- 
cinct was on the desk, and was evidently in a bad 
| humor. 
| “T wish to report the loss of a dog,” said Mr. 
| Cowan. 

“We're not dog catchers; you'd: better go to the 
pound,” growled the sergeant. 

“I haye heard that such losses are reported at 
police stations,” replied Mr. Cowan, softly. 

“ What kind of a dog is it—a mut?” snapped the 
man at the blotter. 

“No, a King Charles spaniel,” returned Mr. 
Cowan with a mild display of heat. 

“A King Charles spaniel,” sniffed the sergeant. 
“Well, what’s your name?” 

“J. F. Cowan,” softly. 

“J. F. what?” testily. 

“ C-o-w-a-n,” distinctly. 

“What’s your business?” faintly. 

“Deputy police commissioner,” grimly. 

Though it was none too warm in the station, the 
sergeant perspired freely for the next thirty minutes. 
He also partially redeemed himself by finding the 
dog later in the night. 

















